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This is a petition ﬁnder 3.157 of the Clectoral Act,
1207 and its amendnients by Ernest Francis Bridge, disputing the
validity of the rcturn of ¥Keith Alan Ridge as a lawfully elected
menmber of the Legislative Assenbly for the Kimberley District,
pursuant to the terms of which the petitioner sceks a declaration
that the clection held on the 1%th February 1977, was ahsolutely

void.

There were three candidates at the election, the
petitioncer Bridge, the respondent Ridge and one Allan Robert
Iouis Rees. The poll was held on the 19th February 1977 and on
tlie primary count the official number of votes allotted were as
followe:

DRIDGE cesevscses 1631
RIDGE. e 1726

P-EE:S e e e oe v 118

After the elimination of Rees and distribution of his
preference votes, and a recount of votes it was declared that the
respondent had been elected by a majority of 93 votes over the

petitioner. The petitioner thereupon lodged the present petition.

Cbjections totalling thirteen in all were taken by
the petitioner. The nmattcrs of complaint when the petition vas

filed fell broadly into four categories.
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(i) Irrecularities ariszing out of acts of cormission
or omiésion on the part of electoral officials at
scven of the twenty-one rolling stations within
the dictrict.
{11) The failure of the Chief Illcctoral Officer
(a) to provide sufficient polling stations and
¢lectoral staff and

(b) to iastruct adecuatcly and in a uniform manncr
thie clcctoral officials at the seven nominated
pollinc stations as to tte perforrmance of their
duties,

(iii) The comnission of an illegal practice ty a percon
jurrerting to act as a scr-tineexr for the rcopondent
at onc yelling station and a contravention of the
Act L+ anothex person at a sccond polling statinon,

(iv) ~he unlawful interference at the Jununurra Follins
Statioﬁ by a menmler of the olice Force vith tle
right of asserbly and voting of a group of ahoriginal

electors.

»#t tihat stage, the incident involving the cormission
of an illegal cffence apart, there was no allegation that the
conduct of the respondent or his agents contributed to the vote .

loss claimed to have been suffered hy the petitioner,

PRELIMINAKRY IATYRRE

‘The respondent raintained his riqht to the gost and
both he an? the petitioner were represented by counsel., Tecs ’id

not seek to particiiate in the procecding=s. The allegations in the
petition led to a::lications keing made '.y the Chief rlectora
Officer and Sergeant Corker, for leave to lc heard and reprezented
by ¢ounsel. These arplications were agrantel but in the casc of
Serqgecant Corker, right of audience wac restricted to evidence
touching uron £he incident occurring at the Kununurra-polliné station.

Near the concluseion of the proceedings, laydn Dixon sought and

was granted leave to be represented Ly counsel,

v
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The reguirements of ss. 153 and 160 of the Electoral Act

N4

were proved to have lLeen couplied with.

At the commencement of the hearing the petitioner by his
counsel intimated his intention to call as witnesses, a large
nurrter of electors said to be illitcrate vho claimed to have been
deprived cof the right to vote or not to have becn afforded the
assistance for which the Act makes provision when attempting to
record their votes. By reason of the anticipated volume of evidence
and the remoteness of the aréas in which the witnesses resided, I
acceded to his request that such evidence be taken in the Fimberley
District and I directed that while the Court was in the vicinity of
a particular polling station, such evidence as any party wished to
adduce in relation to events at that particular polling station,
be called. By agreement of all parties, it was arranged that
gsittings inthe Kimberley District comnence at Fununurra. When the
Court convened at that town, application was made Ly counsel for
the Aboriginal Legal Service on behalf of a large group of witnesses
who formed part of a cormunity of aboriginals living at Turkey
Creek. I was inforized that these persons had been subpocnacd Ly
the petitioner tolattend at the Kununurra Court for the purpose
of giving evidence but that the journey to Kununurra would causc
hardship by reason of the age and frailty of £he persons subpocnaed.
I accceded to this request also, and in the result evidence was
taken at Xununurra, Turkey Creek, Halls Creek, Fitzroy Crossing,
Derby and Perth from one hundred and sixty-three witnesscs during -

the course of forty-two sitting days.

While the Cbﬁrt wae sitting af Kununurra, the question of
discovery of documents in the possession, custody or power of the
petitioner and respondent was raised and wihen it bLecaune apparent
that counsel for the petitioner and tlie respondent were unalle to
agreec as to the naturc or extent of. the documents to be discovered,
[ made an order that each of the parties exchange formal lists of
locuments certifiéd by coﬁnsel Ly reason of the inconvenience
1issociated with the swearing of affidavits Ly the parties 15 such

\ raote place. The exchange of these lists led to an application
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by the petitioner that thc respondent give discovery of certain

docuricnts, in respect of which a claim for privilege had been made

by the respondent. I ruled that a rnunter of documents, including

a docunmicnt entitled “Instructions to Legal Scrutineers in the

Kinberley Digtrict" were discoverable, Inspection of these

docusents led to an application to amend the petition while the

Court was sitting at }alls Creck in the following terms:

"Gl6

for use on election day Ridge adopted a plan to
deprive illiterate Aboriginal voters at tle Folling
Stations, at Derly, Fitzroy Crossing, Go Go Station,
Hall's Creck, RKununurra, kMowanjum and Turkey Creek
of a fair and free copportunity of voting for Bridge,
the candidate of their choice.

The plan was contained in a docurment and annexures
cntitled "Instructions to Legal Scrutineers in
Kimberlay Electorate®™ and the means to give it effect
wags the despatch to the Kimberley District of five
solicitors vho (as at all material tiwes Ridge well
knew) put the plan into effect at the places and
under the written authorities set out below., They
were however all acting for hinm in the exccution of

the plan.

SOLICITOR ‘ - POLLING STATICN WRITTER
AUTHORITY
JOIN CIIANLY (RUNUNURPA REES
(TURKEY CREEK FELS
PETIR LILCYD LALLS CRTEX WITHEPS
TERREACE 1'cCAULIPYE GO GO STATION RIDGE
RICEARD BROMI'IVLD FITZROY CROSSING RIDGN
LAYDN DIXOi {DLROHY RIDGE
MOWANIUM REES

The result of the execution of the plan was to pressurise
polling staff and Aboriginal electors in relation to

the use of jow to Vote Cards and the asking ané answering
of £.119 cuestions,

In aldition to specific matters plecaded elsevhere in
the Petition, and the loss of valid votes for Bridge
elsewhere claimed in the Petition, Bridge says that
L.ecause of the ratters pleaded in thic raracraph the
clectors of the Fimberley District mav have kcen
preveated from clecting him, *

While not disputing that the Court had the pover to grant

the anendment, counsel for the respondent opposed the application
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on the basis that the Court had then been sitting for nineteen
days and that the granting of the application would raise issues
which were not in the contemplation of the respondent or his
advisers at the commencement of the hearing. I overruled these
objections by reason that a proceeding of this type is not one as
between party and party, but one which affects the rights of

electors: cf Barton ' J.. Bridge v. Bowen 21 C.L.R. 582 at p.603

- 4, I was also satisfied that counsel for the respondent had not
been able to demonstrate any prejudice to the respondent which
could not be cured by reserving to the respondent the right to
recall any witness who had already given evidence. I reserved this
right to the respondent but in the result, his counsel did not

scek to exercise it. The natters raised in the amendment led to
submissionsas to the applicability of what is called £he common

law of eleqtions to this type of proceeding under the Electoral
Act and in particular, the need for the petitioner, if proof of

the matters alleged in the amendment was forthcoming, to satisfy
the Court that the result of the election had been affected. These
submissions raised matters fundamental to the petitioner's challenge
to the validity of the eiection and T will deal with them at the

outset,

COKMOKN LAF OF ELECTIONS

In the course of his opening, Mr, Seaman for the petitiqner,
had stated the petitioner's case to be that the petitioner had
been deprived of the benefit of a critical number of votes by
reason of the cumulative efféct of the matters pleaded in the
petition which included the allegation that an agent of the
respondent had been guilty of an illegal practice at the Derby
pelling station. Mr. Seaman while gontending that the principles
of the cormon law qf elections had general application to the
proceedings, accepted nevertheless that the provisions of the
Electoral Act derogated from the common law to the extent that it
would be necessary for the petitioner to establish that the accumul-

ated votes so lost, either equalled or exceeded the respondent's
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majority before the Court would be able to make the declaration
sought notwithstanding the allegation of an illegal practice at
one polling station. Counsel was there drawing the Court's attent-
ion to the effect of ss. 164 and 166 of the Act. The latter
section relates to various matters, including errors by electoral
officials and insofar as it is relevant to these proceedings, is
in the following terms:

. 166, Ho election shall be voided on account of ....

error of any officer which shall not be proved to have
affected the result of the election. "

The negative form of the section emphasises that an
election is a serious and expensive matter and not lightly to be

set aside. As Waller J. said in Levers v. Morris (1971) 3 A.E.R.

1300 at p. 1304, in relation to a not dissimilar section in the
Representation of the People Act 1949 "....it is negatively stated
to limit occasions when an election must be declared invalid. 1In
other words it is an enabling section setting out circumstances in

which, despite irregularity, a new election need not be held. "

¥Mr., Seaman also concecded that s.164 of the Electoral Act
was cupreseed in terms which required the petitioner to satisfy
the Court that the result of the electicn was intended to be and
was actually aifected thercby even if the illegal practice azlleged

- was established.

It was not disputed that "result® in that context meant
"the return of the particular candidate and not the number of his

majority® = c.f. Isaacs J. (as e then was) rean v. Kirby 27

C.L.R. €49 at 458.

When moving the amendment, it was lr. Seaman's contention
that if the Court found the allegations therein proved, it would
be open to the Court to make the declaration sought without proof

that the result of the election was actually affected. The basis
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of this proposition was that as the actions of the persons named

in the amendment were the true cause of the irregularitics complained
of in the petition and not carelessness or like human error on the
part of the electoral officers, s.166 could have no application.
Likewise he contended that the conduct pleaded in the amendment

did not fall into the category of any illegal practice, in that

such conduct did not contravene any provision of the Act and there-
fore s.164 did not apply. In support of this proposifion generally

he prayed in aid that part of the dicta in ¥Woodward v. Sarsons

(1875) L.R. 10 C.P. 733 relating to the common law of elections
which had been cited with approval by Griffiths C.J. in Chanter

v. Blackwood (No. 2) (1904) 1 C.L.R, 121 at 129 and which commences

at p.743.

2 We are of the opinion that the true statement is that
an election is to be declared void by the Comron Law
applicable to Parliamentary electlons, if it was so conducted
that the tribunal which is asked to avoid it is satisfied, as
a matter of fact, either that there was no real electing at
all, or that the election was not really conducted under the
subcisting election laws. 2As to the f£irst, the tribhunal
should be so satisfied, i.e., that there was no real electing
by the constituency at all, if it were proved to its satis-
faction that the constituency had not in fact had a free and
fair opprortunity of electing the candidate which the majority
might prefer. This would certainly be so if a majority of
the electors were proved to have been prevented from recording
their votes cffectively according to their own preference, by
general corruption or general intinidation, or by heing
prevented from voting by want of the machinery for so voting,
as, Ly polling stations leing dauolished, or not opened, or
Ly other of the means of voting according to law not Leing
supplied’or supplied with such errors as to render the voting
by means of them void, or by fraudulent counting of votesvor
false declaration of numbers by a Returning Officer, or by
other such acts or mishaps. BAnd we think the same result
should follow if, by reason of any such or similar mishaps,
the tribunal, without being able to say that a majority had
‘been prevented, should ke satisfied that there was reascnable
ground to believe that a majority of the electors nay have
been prevented from electing the candidate they preferred., "

- Mr, Walsh for the respondent answered this submission by

drawing attention to what he contended was the policy of the
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legislature demonstrable from the sections to which reference has
been made, namely that only the most serious of conduct on the part
of the candidate or those for whom he was responsible was to lead
to the vitiation of an election without proof that the result was
affected thereby. Ke contended that Part V of the Electoral Act
was in effect a codification of the law on this subject and that

if the common law had any application in this State, at least it
did not apply in the particular circumstances under consideration. -
It was also Mr. Walsh's contention that in attempting to establish
that the result had been affected, it was not open to the petitioner
to bring to account votes lost by reason of what he referred to

as "isolated incidents or mishaps" by which he meant, as I under-~
stood him, incidents to the happening of which neither of the
parties had made any contribution. His contention was that v§tes
proved to have been so lost even if sufficient in number to affect
the result, could not, by virtue of the provisions of the Act, be

a ground for avoiding the election whatever the situation might be
at comron law and that if the votes lost were insufficient in number
to have that effect, such votes could not be accumulated with any
votes proved to have been lost as the result of other.allegations

in the petition.

The answer to the first problem, I think, lies in the
allegations in the amendment and in the proper interpretation of
s.164 of the Act., The amendment does not aver that a majority of
the electors in the electorate were prevented from recording their
votes by reason of the matters pleaded in the amendment or that the
election was hot carried out under the electoral laws, but under |
some other method. The thrust of the amendment is an allegation
in thé alternative that the vote loss claimed in the petition came
about not by reason of official eiror, but, in part at least, as
the result of the action of the respondent by his agents implenent-
ing a scheme to pressurise such officials., If the facts to support
this allegation were established, clearly s.16¢ would have no

application. The question remains as to the effect of s.164. It

|
|
|
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secns to me that in this section the legizlature has stipulated

the circumstances in which it is open to the Court to vitiate an
election on the ground of the conduct of a candidate or his agents.
If the Court finds that a successful candidate has committed or
attempted to commit bribery or undue influence by subs. (l) of that
section, it is mandatory that the Court shall declare the election
void. Subsection (3), although far frqm elegant in its drafting,
seems to make it clear that the Court shall only avoid an election
on the ground of any other illegal practice by any person, includ-
ing the candidate, if the Court is satisfied that the result of

the election was intended to be and was actually affected by such
illegal practice. It can hardly be said therefore, in ny view,
that the legislative intent was that the Court should be at liberty
to avoid an election Ly reason of conduct of a candidate or his
agents which falls short of the contravention of any of the provis-
ions of the Act without proof as to the effect of that conduct on
the result of the election. The petitioner's counsel accepted that
the conduct averred in the amendment, if proved, did not constitute
an illegal practice. It seems to me therefore, that notwithstanding
the amendment, the petitioner remained in the situation in which

he was prior thereto, namely that he bore the onus of satisfying
the Court that the result of the election had been affected by the

matters complained of in the petition in its amended form.

I do not agree, however, with Mr. Walsh's submission that
the common law of Parliamentary elections has no application in
this State. There is a long standing line of cases which are
collected together and discussed by Smith J. at p.202 of his judgment

in Scarcella v. Morgan (1962) V.R. 201 to the effect that Courts

exercising the type of statutory discretion conferred by s.162 of
the Act, ought in general to apply the rules of the common law of
Parliamentary elections unless it clearly appears that the provisions
of the statute are intended to supersede the common law in any
particular. In my opinion there is nothing in the Act which would

preclude this Court for example in circumstances such as a natural
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disaster, the proven effect of which was to prevent the majority of
electors from recording their votes, from applying the cited dicta

in Woodward v. Sarsons and like cases, on the basis that there

was "no real electing at all", Likewise it seems to me, that there
is nothing in our statute to supersede the common law dicta that a
Court may take account of the vote loss accruing to a candidate
from various different incidents whether or not the conduct of the
candidate contributed to their happening. It follows that if it

is established that an incideht such as that in which Sergeant
Corker is said to have been involved has resulted in loss of votes
to the petitioner, those votes may be accumulated with vote loss
brought about by other allegations in the petition for the purpose

of demonstrating that the result of the election has been affected.

THE ELECTORAL ACT

Before entering upon the facts relating to the objections
raised in the petition, it is desirable to consider the scheme of
the Act and those particular provisions thereof which relate to
the duties and obligations of the Chief Electoral Officer and his
subordinate officers, as it was to the acfions of these persbns

on polling day that much of the evidence was directed.

The long title of the Act is "RAn Act to regulate Parlian-
entary Elections®™ but it is this statute which also confers the
franchise. The Act restricts the franchise in traditional manner
by employing the criteria of age, citizenship and residency to
qualify voters. There are certain specific disqualifications from
enrolment none 6f which are of relevance to these proceedings but
it is worthy of note that for practical purposes the franchise did
not become universal until 1962 in which year the Act was amended
to expunge the disqualification of any person who was "a native
according to the interpretation of that expression in s.2 of the
Vative Administration Act 1905 - 1947, who was not the holder of a
certificate of citizenship pursuant to the Natives (Citizepship
Rights) Act 1544-1550".
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Each person whose name is on the roll for a district is,
subject to the Act, both entitled and required to vote at any
election of a member of the Assembly and of a member of the Council

for tiae Province of which the district forms part.

Frovision is made for the administration of the Act,
under the HMinister, by the Chief Electoral Officer who is empowered,
inter alia, to ®"give such directions as he may consider necessary
or expedient to implement the provisions of the Act for the proper
and efficient conduct of any election® (s.102A(2)). He is
reguired to appoint a Returning Officer for each province or
district whose particular responsibilities include the proviéion
of adeguately staffed polling stations to facilitate the exercise
of the franqhise_on polling day. The Returning Officer in turn
is obliged to appoint an officer to preside at each polling station
in his province. At the conclusion of the polling, it is the
Returning Officer who supervises the count, admits or rejects

completed ballots and makes the declaration of the poll.

On polling day, however, the Bresiding Officer at each
polling station also has important functions to discharge. He
is responsible for the maintenance of order within the polling
place and is regquired to ensure that no person, other than those
for whom the Act makes provision, enters and remains there
except for the purpose of voting. The Presicding Officer is
also required to rule upon the entitlement of the would he
elector to exercise the franchise and in appropriate circumstances
the nced of an elector for assistance in recording his vote. |
Upon him the obligation of marking an illiterate ballot paper
"according to the instructions of the elector” is imposed.
Sections of the Act dealing with these obligations and.duties
were debated at length during the hearing and call for individual

consideration.

DETERMINATION OF BNTITLEKENT T0 VOTE

Section 119 of the Act contains a series of questions
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B which would appear to be designed to assist the I'residing Officer
in determining the entitlement to vote of a person presenting
himself to the Presiding Officer and claiming to vote. The
first only of the prescribed questions is mandatory; the
remainder may be put by the Presiding Officer and he is required
to ask the questions of the would be elector if requested by

a scrutineer so to do. The conseqguences of the answers and

the role which the Presiding Officer is to play before a would
be elector is to be excluded from voting, are dealt with in
succeeding sections. These sections when read together, appear
to me to reflect the concern of the legislature to maintain
re39§nsible ﬁse of the ballot on the cne hand, and to protect
the>individual's right to vote on the other. This group of
sections must be ccnstrued 2s a whole, bearing in rdnd that

"it (the Act) is intended to implement the franchise and that
Parliament did not intend to take away the.right of franchise
unless by clear words or implication®, Wollf. J. (as he then

was) Taplin v. Hegney 50 W.A.L.R. 5 at p. §. The relevant

sections are as follows:

*119. (1) The presiding officer shall put to any
person claiming to vote at any election the following
guestion:~-

(a) Do you live in the electoral district of
cescesceseceses/ being the electoral district
for which the person claims to vote or the
electoral district that forme part of the
province for which tha person alaima to
vote/?

And if such question is answered in the negative,
the following additional gquestions:-

(L) Have you within the last preceding threa
' nonths bona fide lived within that district?

(c) Where was your place of living in that elec-
toral district?

(2) The presiding officer may, and at the reguest
of any scrutineer shall, put to any person claining
to vote at any election all or any of the following
additional qguestions:-

(d) Are you the person whose name appears
as .....'.......'.......Ch‘ra atate nam‘
under which person claime to vote/ on the
roll for .'...........I.;....[herc ‘tat.
District/?
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() Are you Of the full age of eighteen years?

(£) Axe you a natural Lorn or naturalised sub-
ject of the Queen?

(fa) Have you lived in the Commonwealth of
Australia for six months coantinucusly?

(g) liave you lived in Western Australia for
three months continuously?

{h) Have you already voted either here or else-
where at this election?

(1) Are youa disgualified from voting?

(ia) dave you applieca for a postal kallot paper?
(and if the answer to this cuestion is Yes,
the further question, rFave you received a
»ostal ballot paper for this election?).

(i) vhere is your place of living in the Electoral
District for which you now claim to vote?

(3) The presiding officer shall make a note in
writing of the name and aumker on the roll of each
elector cuestioned under subsection two, and of each
glector under whose name any person questioned
claimed to vote, ana of each reply or refusal to reply
on the part of such elector or person.

(4) The ypresiding officer rmay and shall, when
regyuested by a scutineer, require any person
claiming to votc to make a declaration in the
prescribed form wefore receiving a callot paper.

(3) Subject to the provisions of section one
hundred and twenty-two A of this Act, the electoral
roll in force at the time of the decision shall pe
conclusive evidence of the right of each person
eaxclled thereon to vote as an elector, uunless he
refuses to answer Xully any such question put to him
by the presiding officer, or to make thie declaration
recucsteu of Lin, or fails by hLis answers to satisfy
the precicing cfficer that he ig entitled to vote,

(6) Ia tiae case of & conjoint clection a aetsrmina-
tion of cntitlernient to vote at the election for the
Assently determines the entitlenient to vote at the
cerresipending clection for the Council and only one
declaration is recuired under subsection: (4) of this
section.

123. If any person refuses to answer fully any
such gucstion put to hiwm Ly the presiding officer,
of to nalke the declaration reguested of hin, or fails
LDy nis aaswer tou catisfy the presiuing officer that he
is entitled to vote, his clain to vote shall e rejected.

121. The clector's answers to the guestions shall
ba conclugive, and the mattex shall not be furthe:
inguired into during the pollingy.
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123, (1) o elector shall at any election be
reguired to answer any question or to make any
declaration, except as herein provided.

(2) o person claiming to vote at any election
shall be excluded from voting thereat except by
reason of -~ :

(a) it appearing to the presiding officer, upon
putting the questions hereinbefore pre-
scribed, or any of them -

(1) that he is not the person whose name
appears cn the roll, or

(ii) that he has previously voted for the
province or district at the same
election, or

(iii) that he is otherwise not entitled to
vote under this Act; orx

(b) such person refusing to answer any of such
questions, or to make the declaration
required under sections one hundred and
nineteen and one hundred and twenty-two.

125, (1) If the name under which the elector
claims to vote is upon the copy of the roll, and his
right to vote is not challenged, or, if challenged, he
makes the necessary declaration, or answers the
prescribed guestions satisfactorilyr, the presiding
officer shall deliver to him a ballot paper. .

A person claiming to vote who refuses either to

answer the prescribed questions or to make the declaration referred

to in s.119(4) presents no problem, as both 8s.120 and 123 (2) (b)
put beyond doubt that in either instance that person's claim to
vote is to be rejected. Conversely, if the person makes the
declaration when requested so to do, or if the person answers
the question adequately, it is not open to the presiding officer
to engquire further. Sections 121 and 125(1) make this clear

and even if the Presiding Officer knows the person seeking to
vote is swearing or answering falsely, he cannot refuse to allow

the voter to vote (see Rogers On Elections 17th. Ed. p.106).

The question which was debated at length before me was
the obligation of the Presiding Officer in the case of the
would be elector, who is enrolled but who in the opinion of the

Presiding Officer, due to an imperfect knowledge of the English
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language has either failed tou answer one or nore of the
gquestions, or for like reasons has given an answer to one

or more of such questions which is incorrect or which prima
facie, would disqualify him from voting. Section 120, the
wmarginal note to which is “consequences of answer" is, as

I have said, in imperical terms in relation to the refusal

of the would be clector, either to answer the guestion or to
make a declaration, but the section otherwise speaks of

failure "by his aaswer £0>satisfy the presiding officer of

his entitlement to vote". The role of the Presiding Officer

in circumstances which could lead to the exclusion of a would
e elector, to my mind, is made clear by the provisions of
s.123(2) (a). The words "it appearing to the presiding officer
upon putting the guestions hereinbefore prescribed®™ in that
sub-section constitute the presiding officer the adjudicator of the
entitlement of the would be elector to vote on the basis of the
response of the person seeking to vote to the prescribed

gquestion: cf Channell J. Robinson v. Sutherland Corp. (13399%)

1 Q.8B. 751 at 757. The negative form in which the sub-section
is cast, in my view, emphasises the intent of the legislature
that it is only when the answers of the would be elector carry
conviction to the mind of the Presiding Officer as to one or more
of the matters of which the sub-section speaks, that such person
is to be excluded from voting. As the Presiding Officer is
required to form an oginion as to those matters on the basis of
the anawers of the would be elector a proper evaluation of such
answers mwust entail satisfaction on the part of the Presiding
Qfficer that the would be elector has an adequate appreciaticn
of the matters being put to him.' It does not follow therefore
that an incorrect answer, Or an answer which prima facie

renders a person ineligyible to vote, automatically disfranchises
that person. If, in the opinion of the Presiding Officer, the
formal language in which the sections are framed is beyond the
understanding of the person seeking to vote, in my view, it ié

his obligation to re-phrase the questions in more simple language .
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b?lto Qeek the assistance of an interpreter to e¢nsure that the
questions are properly understood, before he excludes thatparson
fron votiné. Knowledge of the English language is not cne of

the gualifications of an elector laid down by the Act. Moreover,
it seems to me, that 8.125(1) of the Act is expressed in terms
which in the circumstances outlined would make it obligatory

upon the éresiding Officer to afford the person who, in his
opinion, has not refused to submit to the questions an opportunity
of making the declaration referred to in s.115(4) before he

excludes that person from voting.

Anbther guestion which arose in relation to these
sections, was whether it was open to the Presiding Officer to
put the guestions prescribed in s.119 to a would be elector
after his name had beeh struck through on the roll, or after
he had been handed ballot papers. The section is silent as to
when the request may be made by the scrutineer. Prima facie
it would seem the request should be made when the person presents
himself to vote and clearly it nust be made before that person
has marked the ballot paper and deposited it in the ballot box,
as the person has then vdted and is no longer "a person claiming
to vote” (s8.119(2)). The answer to the question, I think, lies
in the change of status of an individual when he has received
the ballot papers. As I have said in s.119, he is "a person
claiming to vote®™ but under s.125(1), he becones an elector
“if the name under which the elector claims to vote is upon the
copy of the roll and-his right to vote is not challenged, or,
if challenged, he makes the necessary declaration or answers the
prescribed questions satisfactorily®. In any of these events,
the Presiding Officer is directed to deliver to him a ballot
paper and thereafter the individual who entered the polling.
place as a person claiming to vote is referred to as an "elector":
see ss. 127 to 129, Observations which are apposite to the

circumstance of a person claiming to vote who has been handed

ballot papers are those of Montague J.A. in Duclos v. Pritchett

(1952) 3 D.L.R. 261. In that case, Montague J.A. was a
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‘dissentient but the Court was concerned with legislation,
which while not having a provision similar to s.125 (1) of
our Act, did contain a section conforming in most respects to
8.127 of our Act. 1In relation to the role of such an elector,
Montague J.A. had this to say at p.267:

"Again, after the individual has, by the delivery to him
of the ballot paper, become recognized as an elector, he
has in a sense become an automaton. The word "shall® is
used throughout the section and is to be construed as
imperative. He is to forthwith proceed to the compartment,
mark his ballot paper, fold it, leave the compartment,
deliver the ballot paper to the deputy returning officer
and leave. The language used throughout the section does
not countenance the suggestion that there can be any
objection or interference during his completion of the
full procedure laid down. The receipt by him of the
ballot paper constitutes his ticket; he takes off on a
through trip which ends only with him stepping out of the
polling place. *

In my opinion it is mandatory for the Presiding
Officer to put the questions prescribed in s.119, if the request
80 to do is made before the person -claiming to vote is handed
ballot papers, but that once this is done the questions should
not thereafter be put. Delivery of ballot papers by a Presiding
Officer to a person claiming to vote is recognition by the

Presiding Officer of the entitlement of that person to vote.

SECTIOR VOTES - SECTIOR 1224

This is one of the sections in the Act designed to
facilitate the exercise of the franchise and it makes provision
for the recording of what has become known as a "section vote"
in a number of different circumstances. The‘only circumstance
relevant to these proceedings was that occasion when a would be
elector presented himself for voting, claiming to be enrolled
but whose name could not be found on the roll by the Presiding
Officer. The question which arose was whether 1# such a_
circumstance the Act imposed an obligation on the Presiding

Officer to inform the person claiming to vote of his entitlement

s
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'to record a section vote. So far as it is relevant to such a

circumstance, the secticn is in the following terms:

. 122a. (1) dotwithstanding anything contained in
his Act....where any person who is so enrolled so claims
to vote at such a polling place and his name cannot be
found on the rcll by the presiding officer...may subject
to tnis Act and the regulations, be permitted to vote if -
(c) in the case of a perscon whose nawme is on the roll for
a province or district as the case may be but cannot
be found by the presiding officer, he claims that his
nasiea apgears or should appear on the IOlls ceececcecse
and if, ia every such case, such person makes a declaration
in the prescribed form before the presiding officer at the
peolling place. "

Provisions conforming to this section in legislation
in other States have been subjected to judicial scrutiny on a

nuwnber of occasicns. Cuthbertson v. Tyler (1943) Tas. S.R. 59 is

authorxrity for the proposition that an approach to the Presiding
Officer, or his poll clerk, to vote and withdrawing when not
found on the roll, is a sufficient claim to vota. In Xean v.

Rirbv (supra.) Isaacs J. was concerned with the interpretation

of a like Commonwealth provision (s.121). In circumstances

gimilar to thiose outlined, he had this to say at p.456:

"The evideacce makes very evident to ne the great desirability
in cases arising under s.121 that presiding officers shiould
inforn intending voters that a declaration is necessary and
not trust to the voter knowing this requirement of the law.
The voter may not be aware of it, and consequently onit to
couply with it, thus losing the vote. *

In Cutihbertson v. Tyler (1943) Tas. S.R. 59 Horris C.J. applied
this dicta and held that a voter in similar circumstances had
been wrongly deprived of his vote and speaking of the dicta

of Isaacs J. in Yell v. Vale (Jo. 2) 1974 v.R. 134 at 137,

Gowans J. said:
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"It was to the effect that a person offering to vote

and faced with an assertion that he is not enrolled or

is struck off the roll has done all that he need do

under the provision and that it is the presiding officer's

duty to inform him of his rights, *
Gowans J. went on to point out that the effect of this decision
had been neutralized by the insertion in the Commonwealth Act
in 1922 of 5.194A which provides that on the trial of any
petition, the Court of Disputed Returns shall not admit evidence
of any witness that he was not permitted to vote in any election,
unless the witness satisfies the Court, not only that he ;
claimed a vote but also that he complied with the Act and
ragulations. There is no similar provision in our Act and i
therefore it seems to me that the application of the dicta cited '
is not open to question. Indeed I understocd Mr. O'Dea, counsel |
for the Chief Electoral Officer, in his final address to concede ;
this to be so. It follows therefore that if the Presiding |
Officer is unable to find the name of a would be voter who
claims to be enrolled on the roll, then there is a duty on hinm

to inform such person of his right to claim a section vote.

ASSISTANCE TO ILLITERATE ELECTORS - SECTION 128

This section mAkes provision for assistance to be given
to physically handicapped and illitératé electors. As the
franchise is conferred absolutely and all persohs enrolled are
required by the Act to vote, the need for such a provision is

patent. The section deals separately with physically

- handicapped and illiterate electors, and in so far as it is

relevant to the latter the section is in the foilowing terms:

® (3) If any elector satisfies the presiding officer
that he is so illiterate that he is unable to vote without
assistance, the presiding officer, in the presence of such
scrutineers as are present, or, if there are no scrutineers
present, then in the presence of -
(a) another electoral officer; or
(b) 4if the elector sovdesires, in the presence
of a person, other than an electoral officer,
appointed by such elector,
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shall mark the elector's ballot paper according to the
instructions of the elector, and fold and deposit the
ballot paper for him, after which the elector and any
person appointed by him, shall quit the polling place.”

The questions which arose during the hearing in relation

to this section were twofold. The first was whether the section

imposes any obligation on a presiding officer to proffer
assistance to a person whom he knows to be illiterate, without

that person first sesking assistance from him. The contention

of counsel for the respondent was that on its proper construction,

the section imposes an obligation on the handicapped person

to seek assistance and that it is not open to the Presiding
Officer to give assistance unless his aid has been sought. It
may well be that in many situations an elector, as a pre-
regquisite to his right to assistance, would be required to
astablish the existence of the handicap to which the section
refers. The section, however, speaks only of the satisfaction
of the Presiding Officer as to the existence of the handicap;
If he is so satisfied, whatever the reason - for example prior
acguaintance with the elector or observation of his actions in
polling place - then the obligation to give the assistance for
which the Act makes .provision arises. To paraphrase what was

said by Isaacs J. in Kean v. Kirby (supra.) in relation to

section 121 of the Commonwealth Act, "the voter may not be
aware of the provision in the Act and may not seek assistance,
thus losing the vote®. If the Act imposes an obligation on a
Presiding Officer to inform an elector,literate or not, of his
entitlement to record a section vote, a fortiori, is it his
quty to inform a person known by him to be illiterate, of his

entitlement to assistance in recording his vote.

The second question related to the sufficiency of £he
instruction given by the illiterate elector to the Presiding
Officer and in particular whether the presentation by the
illiterate elector of a How To Vote card was an instruction

which would enable the Presiding Office to complete a formal

the
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'S;llotlgager on the elector'’s behalf., To wy nind this is not .
a gquestion which may be answered by construction of the
section. Hot surprisingly, the section does not attempt to
define the form the direction to the Presiding Officer shall
take, nor is there any reference therein to the use to be made
of How To Vote cards in this regard. The question of whether
an illiterate aleector has given or attempted to give a
direction to the Presiding Officer which was, or éhbuld have
been, sufficient to enable the Presiding Officer to completé

a formal ballot paper on behalf of the elector, st remain one

of fact in any given instance.

APPOIRTHERT OF SCRUTINEERS - SECTION 114

Scrutineers are the only persons perinitted to remain in
the polling place on polling day, other tﬁanlfhe electoral
officers, policeman on duty and an elector while he is voting
(8.115). Provision for the appointment of scrutineers is made
in 8.114, Sub-section 2 of that section provides that such
an appointment shall be made by writtenAnotice to the Returning
or Presiding Officer, signed by the candidate or without such
notice by perﬁission of either officer. Sub-section (3) provides
"every scrutineer shall, upon his appointment, make and subscribe
a declaration in the prescribed form"™ in the presence of one or
other of such officers. The question which was debated during the
hearing was whether the appointment of a scrutineer was complete
when the notice referred to in sub-section (2) was delivered to
the appropriate officer, or whether the making of the deglaratipn
referrcd to in sub-section (3) was a pre-requisite to the
appointiment of a person as a scrutineer. The answer to this
guestion turns upon the meaning to be given to the words "upon

his appointment” in sub-s. (3).

That the meaning of the words "on" or “upon® varies
with reference to the context in which such vords appear in the
statute, was long ago'made clear by Denman C.J. in R. V.

Arkwright 12 Q.B. 970, when he said:
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* The words 'on' or 'upon', it has been decided, nmay

either mean 'before' the act done to which it relates,

or 'simultanecusly with' the act done or 'after' the

act done according as reason and good sense require,

with reference to the context and subject matter of the

enactment. *
When considering which of the meanings discussed by Denman C.J.
is applicable to the word "upon" in this instance, one must
rememnber that secrecy is one of the paramount principles of

the Act "for the purpose of safeguarding the freedom of

elections”: c¢f Isaacs J. Kean v. Kirby (supra.) p.489.

One need but refer to sections such as s.127 to which reference
has already been made, and those sections of the Act which
reguire all electoral officers to make declarations as to
secrecy for confirmation of this. The importance of the
principle of secrecy of the ballot was discussed by Xelly and

Horton Js. in re South Waterloo Province Election - lercer v.

Homuth (1925) 55 O.L.R. 245, The Judges were speaking, of course,
in relation to Canadian legislation, but what they had to say

is equally applicable to our legislation. At p. 250 they said:

" The provisions of the Act which relate to secrecy of
the ballot have been framed with care, not only to ensure
secrecy, but also to afford the fullest opportunity to
each voter to record his wishes deliberately and without
interference and free from publicity and from conditions
which might operate as an embarrassment or intimidation
in the free exercise of his judgment. One can conceive
of cases where, if secrecy in voting is not assured, a
voter may be influenced, by one consideration or another,
against recording his vote in accordance with his real
wishes and intention. *~

In the context of legislation framed to incecrporate this
principle, it seems to me that reason and good sense require

that the word "upon®" in s.l114 should be construed to mean
*simultaneously with" and therefore that the appointment of a
person as a scrutineer does not take effect unless and until
he makes the declaration prescribed in sub-s. (3) of s.114.
The sectibn of the Act providing for #saistance to illiterate

electors in its recently amended form, may be said to invade
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gd éﬁ'extth the privacy of an illiterate elector in that he is
required to give his instructions to the presiding officer, as to
the marking of the ballot paper in the presence of all scrutineers.
However, it cannot have been the intention of the legislature when
making this provision to undermine the principle of secrecy. This

would be the outcome if scrutineers could lawfully remain within

the polling place without first making the prescribed declaration.

OBJECTIONS RAISED IN PETITION

An understanding of the course which the evidence took
during the hearing and the issues which ultimately fell for
determination by the Court, makes it necessary to refer again
in some detail to the pleadings filed by the parties and the

amendments made thereto during the hearing,

PLEADINGS

As I have said, the claim in the petition. was that the
vote loss on the basis of which the petitioner sought the declar-
ation that the election be deciared void, occurred at the polling
stations at Kununurra, Turkey Creek, Halls Creek, Fitzroy Crossing,
Go~Go Station, Mowanjum and Derby, being seven of the twenty-one
pelling stations within the electorate. As filed it was alleged
in the petition that errors of electoral officials at thése
noninated polling stations, coupled with the actions of Sergeant
Corker in the proximity of the Kununurra polling station and the
activities of one Dixon at Derby and one Rowell at Mowanjum,
resulted in large numbers of illiterate Aboriginal electors being
prevented from recording their votes, either with effect or at
all, whereby votes were lost to the petitioner sufficient in number
to have affected the result. In abbreviated form the errors of
the electoral officials were said to be :

(i) failure to mark ballot papers of illiterate electors
in accordance with the instructions of such electors;
(ii) failure to put the questions prescribed by s.119 in a

manner which illiterate electors could understand;
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kiii) failure to inform electors who were enrolled, but
whose names could not be found on the electoral roll
of their entitlement to record a section vote;

(iv) the marking of two completed ballot papers with the

words "objection" by the presiding officer at Kununurra.

The errors of these officers, it was alleged, were
contributed to by the failure of the Chief Electoral Officer to
instruct his officers_comprehensively and in a uniform manner as
to their powers and obligations pursuant to ss.119, 122A and 129
of the Electoral Act and the failure of that officer to make

proper arrangements for the conduct of the election.

Following iﬁspection of ballot papers and other electoral
documents deposited by the Chief Electoral Officer with the Master
of the Court, pursuant to my order, the petition was amended tb
include a claim for the loss of additional votes. These votes
fell into a different category, in that the amended claim related
to specific ballot papers vhich were said to have been either
vrongly rejected from, or not admitted to, the count, Further,
prior to the filing of an answer by the Chief Electoral Officer, -
the petitioner with leave, expanded the allegations in relation

to the Chief Electoral Officer's administration of the Act.

The respondent and the Chief Electoral Officer, by their
respective answers, each made limited admissions, but in effect
joined issue with the petitioner on the issues in the petition
and Sergeant Corker denied that any action by hinm had resulted in
the loss of votes to therpétiﬁioner. In his answer the respondent
did not seek to assert that he had suffered any loss of votes by
reason of acts or ommissions of the electoral officers ot other

persons.

On the 2nd day of August 1977,'as I have said, the
petition was amended to incorporate the allegatioh which became
known as G.16. This amendment imported a shift in emphasis in

the allegations in the petition, in that the alternative plea -
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: waé thét the conduct of the respondent and his agents, causel or
contributed to the commigsion of those errors relating to ss.119
aad 129 of the Act, of which complaint was made in the petition

and the consequent disfranchisement of aboriginal electors.

Cn the 17th August 1977, the respondent filed an amendment
to his aﬁswer in which he denied the existence of.the plan alleged
and the adoption by him of that or any other plan to deprive
aboriginal electors of a fair and free opportunity of voting for

the candidate of their choice.

ﬂndsdehial revived the question of discovery, it being
asserted by the petitioner that there were documents in the
possession of persons whom he said were agents of the respondent,
which becane relevantAto the matters in issue, by reason of the
denials in the respondent's amended answer. The application for
further and better discovery was resisted by the respondent on
the ground that the persons named were not his agents and in order
to resolve this conflict, on the 8th Septerber 1977, I ordered
pursuant to 0.26 r. 3 of the Supreme Court Rules that an issue
in the following terms be tried:

"were Robert Mitford Rowell, David Forster, the Liberal
Party of W.A.Jnc., or any of them either individually
or in association with a committee or committees, the
agent or agénts of the elected candidate during their
electoral campaign for the seat of Kimberley for the
election held on the 19th February 1977. *

On the following dayAcounsel for the respondent informed me that
he had instructions to make certain admissions in relation to the
allegations in the amendment G.l1l6, which he said would obviate
the need for the trial of this issue. The nature of the proposed
adiaissions was then outlined. Counsel for the petitioner agreed
that in such circumstances, he would not press his application
for further and better discovery and it became unnecessary for me
to rule on t@e issue. In due course, the respondent amended his
answer to incorporate these admissions. In the amendrient, the

respondent admitted the adoption of a plan which was contained
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in the document and annexures entitled "Instructions to Legal

.

Scrutineers in Kimberley Electorate®, and that the means to give
the plan effect was the despatch to the Kimberley District of

five solicitors who (as at all material times the respondent well
knew) put the plan into effect at the polling station nominated

in the amendment to the petition. The respondent further admitted
that such eolicitors were acting in the execution of the plan on
election day, but he maintained his earlier denial that the

intent of the plan was to deprive illiterate electors at the
nominated éolling stations of a fair and free opportunity of

voting for the candidate of their choice.

These admissions were made at a late stage of the hearing,
but nevertheless in conjunction with the abandonment by the
petitioner of some allegations in the petition, they served to
reduce the issues requiring determination. Apart from the amend-
ment thus made to his answer, the respondent also had amended his
answer to make allegations as to the conduct of the petitioner's
agents at the Derby polling station. This amendment was to the
effect that the actions of such agents led to the confusion of
aboriginal electors at that polling station, rather than a loss
of votes to the respondent and it was a matter which fell for
determination when considering events on polling day at that
polling place., At the conclusion of the evidence, the substantive
issues were:-
(a) were specific ballot papers and sealed envelopes
containing postal ballot papers respectively, wrongly
rejectéd ffom the count or wrongly not admitted to
the count;
(b) was the Chief Electoral Officer in error in his
administration of the Act
(1) in failing to provide sufficient polling places
and electoral staff in the electorate, or

(11) in féiling to instruct his electoral officers
adequately and sufficiently in the performance of
their duties on polling day, and :
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did such error or crroxs result in illiterate

alboriginal electors at the nominated polling

stations being prevented from recording their

votes with effect oxr at all;

(c) did erxrrors by electoral officials at the nominated
polling stations prevent aboriginal electors from
rccording their votes with effect or at all;

(a) ¢id the conduct of the respondent's aygents at the
norinated polling stations cause or contribute tb the
comnission by electoral officers at such polling places;

(e) did the actions of Sergeant Corker in the proximity
of the Kununurra polling station deter aboriginal
electors who would have cast votes in favour of the
petitioner from sceking to record their votes;

(£) d4id Haydn Dixon commit an illegal practice at the
Derby polling station and was the outcome the loss
of votes to the petitioner;

(g) was the proven accumulated vote loss to the petitioner

sufficient to have affected the result of the election.

STANDARD OF PERSUASION

The resolution of these issues involves diffe:ent
approaches and exercises by the Court. Allegations which rel#te
to the rejection of specified ballot papcrs by the Returning
Officer, or the failure of the Chief Electoral Officer to admi£
to the coﬁnt specified postal votes, require the Court to make
decisions either on the validity or invalidity of such ballbt
papers‘or the correctness of the decision of the Chief Electoral
Officer to reject identified ballot papers to the count, In
neither instance is the Court involved in any enquiry as to the
intention of the elector. The votes are recorded in writing
and that writing is th: proper evidence of the way the elector

intended to vote.

Allegations asserting irregularities at polling stations,

the outcome of which, it was said, was that electors attending to
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vote either were prevented from voting or recorded informal votes,
involve different considerations and a different approach. In
such circumstances the intention of the person seeking to vote
becomes paramount, bearing in mind the need for the Court to be
satisfied that the result of the election has been affected by
the matters of which complaint is made. Evidence as to intention
is adﬁissable "to conserve the right of franchise of an elector

who has endeavoured to exert it": c.f, Isaacs J. Kean v. Kirby

{Supra.) at 461. Evidence of the way in which an elector intended

to vote may cone from the elector himself; again Kean v. Kirby

affords a precedent for this course, but in that event it should
be subject to the critical scrutiny and safeguards of which
Isaacs J. speaks in that case at p.462., Evidence as to intention

may also come, in my view, from contemporaneous evidence of the

way in which persons who cast informal votes in fact attempted
to vote as revealed by ballot papers recording a first preference
in the manner provided in s8.128 and oral testimony of the elector
or others present at the time the ballot paper was marked as to
the circumstances which led to such ballot paper being deposited
in the ballot box marked only with a single numeral.

Generally, it seems to me, that standard of persuasion
applicable to proceedings of this type, is that which applies in
civil. proceedings, save in the case 6f an allegation of an illegal
practice, in which event, it would appear that the criminal
standard is more probably applicable: c¢.f. observations Starke J.

Perklns v. Cusack 43 C.L.R. 70 at 73. However, before reaching

a conclusion establishing the affirmative of any issue, I have
borne in mind what was said by Willes J. in relation to electoral

cases in Tamworth Election Petition (1869) 1 O.M. & H. 84, that

a finding in favour of a particular proposition ought to be made

only upon evidence "proving the probability of the affirmative

*0o be so much stronger than that of the negative, that a rational
mind would adopt the affirmative in preference to the negative. *

POSTAL BALLOT PAPERS ' ;

At or about the time the taking of evidence concluded,



cn

30.

t

' I ruled that five specified postal ballot papers rejected by the

Chief Electoral Officer should have been accepted for scrutiny
and I directed that my Associate open the envelopes containing
the ballot papers so'that the scrutiny could take place in the
presence of ccunsel. The scrutiny thus directed, showed that

all five votes were formal and cast in favour of the petitioner.
It is convenient that consideration of the issues should cormence
with ﬁhe recording of my reasons for so ruling and that I should
aleo deal with other disputed ballot papers in relation to which

evidence adduced at the hearing was not relevant,

It was establised in evidence that five electors, William
Gogee, Billy Hick, Ginger lMiller, Billy Brown and Tarco Pindan

had each made prior to polling day written application pursuant

"to s8.90 of the Act for a postal ballot paper. Subsection 3 of

s8.90 provides that the application shall be signed by the elector,
but provision is made for an elector who is unable to write, to
make his distinguishing mark on the application. In each instance
but one, namely, William Gogee, the elector's name was printed

in one form or another in the space provided for the signature

of the elector on the application form. In the case of William
Gogee the signature was written., In due course postal ballot
papers were issued to each elector. Each of them heing illiterate
was unable to vote without assistance and pursuant to subs. (5) (a)
of s.92, each of them appcinted one Peter Ross of Fitzroy Croséing
to mark their ballot paper. The directions prescribed by s.922

for regulating voting by mezns of postal ballot papers were
followed and sealed envelopes containing the ballot papers with
the prescribed declarations attached, were duly posted to and
received by the Chief Electoral Officer. In each instance again
with the exception of ¥illiam Gogee, the declarations had been
completed by the affixing of a mark for which Bubs.(S)(a) again
nakes provision in the case of a person who is unable to Qrite.

In the case of William Gogece, his signature on the declaration

was printed and not written.
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The Chief Electoral Officer upon carxying ocut the
scrutiny of the declarations as required by subs.(8) of s.92,
rejected each ballot paper pursuant to r.27X(d) of the Electoral
Act Regulations 1949 on the grounds that the signature of the
elector did not compare with the signature on the declaration.
The purport of r.27K(d) is that the officer conducting the
scrutiny must be satisfied that prima facie the signature on the

application and on the declaration are cne and the sanre.

The petitioner soucht the review of this decision pursuant
to subs. (11) of s.22 vhich provides that the decision of the Chief
Electoral Office as to the rcjection or adnission of any kallot
paper "is subject to review only by the Court of bisputed Returns®,

¥Yean v. Kirby (Supra.) again is a precedent for the proposition

-

that the re-examination by the Court of the dccision of the
Chief Electoral Officoer in such circumstances is to be made not
on the material keforc that officer at the tine of the scrutiny,

Iat on the basis of evidence adduced before the Court.

Fach of the electors gave evidence before me, which
satisfichme as to their illiteracy and with the éxception of
wWilliam Cogee, that each signed his or her name either by priﬁting
such name or by making a cross as a distinguishing mark. William
Gogee, although illiterate, was able, with difficulty, either to
write of to print his name. Each of the electors identified the
distinguishing marke on the apgplications and the declarations
and willian Gogee deposcd to the fact that by error he had printed
his name in lieu of writing it when making the declaration. It
scemcd to me that in these circumstances the reqgquirement of subs.
(9) of s.92, nauely, that the declaration relating to a kallot
paper be signed by the elector to whom it was issued, had heen
nete. I am fortificd in this conclusion by €.211 of the Act, to
the provisioqs of which nmy attention had not Leen drawn at the
tirce I nade my ruling, which provides that the distinguishing
mark of a person unable to write shall, for thec purposes of the

Act, be deemed to be the personal signature of that person.
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' DISPUTED BALLOT PAPERS

Eight ordinary ballot papers were brought into question
by the allegations in the petition. Of these disputed ballot
papers, five emanated from two specified polling sgtations, Mowanjum
and Kununurra. These ballot papers were marked in the manner
prescribed in s.128 of the Act, but in each instance bore endorse-
.ments made by the respective presiding officers at these polling
places and these markings led to the ultimate rejection by the
returning officer of the bailot papers from the count. In each
instance the regpective presiding officers gave evidence as to the
circumstances in which the endorsement was made and therefore,
the question of the propriety of the rejection of these ballot
papers from the count, I think, more properly falls for consider-
ation when dealing with events occurring at those particular
polling places. Of the remaining ballot papers, I agree that
two were correctly rejected from the count, but I consider that

one should have been admitted.

Exhibit HNo.l0E has numbers marked on the back of the
ballot paper. Numbers 1, 2 and 3 show through the paper onto
the front and appear within the squares opposite the nomes of
the candidates. In my view, 8.128 of the Act which is cast in
imperical terms, requires that there should be a substantially
distinct marking of numbers and that the marking must be on the
face of the ballot paper. In my opinion this vote was properly

rejected from the count.

Exhibit No. 26 has the numerals 1 and 3 in two squares,
and in the third square there is a symbol which was said to be
a poor attempt at the numeral 2. In my view, it is not possible
to identify this marking either as a Roman or Arabic numeral and
the vote was properly rejected from the count, by reason that it

does not comply with s.128 of the Act.

Exhibit No. 10E. The elector clearly indicated his first

and second preferences by marking nuﬁérals in the appropriate
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Square. The marking in the sguare opposite the name of the
respondent represents e¢ither thLe numberal 3 written in reverse
fashion of the letter L. Vhat appears to be the letter D has
also been printed adjacent to the name of the respondent. In this
instance the markings in question relate only to the elector's
third preference. If this square had been left blank, the
elector would have cast a valid vote by reason of the proviso

to 8.139 (¢) which provides that if numérals in arithietical
sequence ere placed opposite the names of all cancidates but one,
the next following numeral shall be deered to be placed opposite
the naﬁe of the reraining candidate. The markings made by the
elector create no confusion as to his first or second preference,
nor do they sexrve to identify him and hence render the ballot
paper informal pursuant to s.139(c). In my view this ballot
paper should have been auritted to the count as a vote in favour

of the petitioner.

BLECTORAL ARRANGEMENTS

It is convenient to commence consideration of those
objections in the petition which relate to the gucestion of
whetner aboriginal electors were prevented from rccording their
votes with effect or at all, with the arrangements nmade for the

conduct of the election.

The allegationsin tne petition, that the Chief Electoral
Orfficer in the administration of the Act failed to provide
sufficient polling places and electoral officials to ensure that
aboriginal people duly enrolied, could fully and freely exercise
their right to vote in the event that scrutincers demanded that
each of such electors Le asked all of the questions prescribed
in s.119 and that the electoral personnel in the jpolling stations
were insufficient in number, were not presscd Ly counsel for
the petitioner in his final address on the basis that the Chief
tlectoral Officer could hot reasonably have foreseen the use

which the respondent's scrutineers would seek to make of £.119,
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The eviucnce of the present incumbent of the office of
the Chief Blectoral Officer, lir. Haclntyre, was that never before,
auring his long career in the Llectoral Office, had it been
brought to his attention that blanket questioning of would be
electors had been denanded by scrutincers and that he had no
reason to anticipate that such a request would be made in the
Kimberley province on election day. ii:r. rionger the Returning
Officer for the province and other perscons with experience as
Fresiding Officers, also gave like cvidence and therefore there
can Le no doubt as to the propriety of the concession made by
counsel for the petitioncr. The evidence of th&se‘pGISOhS also
satisfied ne that other allegations in the petition touching upon
the adequacy of polling stations and the staffing of them had not
been made out. Fr. iwnger, following a survey of the area in
1576, had recoumnmended that the nunker of polling stations be
increa;ed fraon thirteen to twenty-one to take account of incrcases
in enrolnent in the electorate anu tlis recomnendation had been
iwplemented by ir. Maclntyre. It was also clear from lr. lFonger's
evidence that he had been careful in the choice of electoral staff,
being aware that a not insignificant number of the electors
enrclled werce unsophisticated aboriginals with little or no
formal education and being mindful of the communication problens
expcerienced oy such people not only by reason of their liniﬁed
xnowledye of Lnglish, but also by reason of their characteristics
of timidity and shyness, e had easured that at each polling

station there was an officer accustonwed to dealing with then,

It was not suyyested that at each po©lling place tuere was an officer

sufficiently familiar with the variocus dialects cf these people

to be able to act in the capacity of an interpreter. In

3 g uonger's_vicw,vthe provision of staff with such an ability
was both impractical and unnecessary so long as an officer
experienced in commnicating with tiiem by means of the use of
simple or creocle type knglish was present at each pollinc station.
Having observed a large number of these unsophisticated aboriginal

persons giving eviuence during the course of the hearing, I have

"no Jdoubt that this was a correct assessument.
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The remaining live issue as to the administration of the
Chief Electoral Officer, related to certain of the instructions
issued by him to Presiding Officers. The instructions, the subject
of complaint, were contained in two documents. One of such
docunents was the booklet entitled "Instructions to Presiding
Officers”, copies of the 12th. edition of which were issued to
all presiding officers at the nominated polling stations,
approximately one week befbre polling day. The other was a
telegram despatched by the Chief Electoral Officer to presiding
officers in the Kimberley and three other electorates on the eve

¢ the eleqtion.

The criticism of the booklet was that except in relation
to domestic matters, such as the internal laycut and furnishing
of polling places, the boocklet gave little or no guidance to
presiding officers as to the performance of their duties. It was
said that the presiding officers invariably were “ad hoc" personnel
drawn from various walks of life, who not infregquently were
unfamiliar with the conduct of elections and usually haéd limited
experience in the interpretation of statutes. Therefore, it was
contended, it was the duty of the Chief Electoral Officer to give
clear and explicit dirsctions as to the obligations imposed on
presiding officers by the Act, and that the issue by the Chief
Electoral Officer of a booklet which did no more than repeat
verbétim those sections of the Act, relating to their duties
without guidelines as to the performance of their tasks was not a
proper exercise by the Chief Electoral Officer of his powers

under the Act.

The power conferred on the Chief Electoral Officer by
8.102 (a) (2) is discretionary "to give such directions as he nay
consider necessary or expedient to implement the provisions of this
Act for the proper and efficient conduct of any election®. It is
a well accepted principle of law that a discretion allowed by
statute to the holder of an office is intended to be‘exerqised
"according to the rules of reason and justice. It is = ;o not

+
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arbitrary, vague and fanciful but legal and regular. And
it must be exercised within the limit, to which an honest man
competent to the discharge of his office, ought to confine himself:"

c.f. Loré Ealskury L.C. Sharp v. Wakefield (1891) A.C. 173 at

p.173.

It is not open to question that presiding officers have
important responsibilities and functions on polling day, but
whether directions to them as to the manner in which they are
to carry out their duties should contain advice which involves
either construction or interpretation of the sections of the Act
laying down those duties, raises a very debatable question. It
seems to me that if the duties of presiding officers are not
spelt cut clearly in the Act, then it is a matter which calls for
the attention qf the legislature. To my mind the contents of the
booklet issued by the Chief Electoral Officer do not in any way

offend the cited dicta of Lord Halsbury.

¥y conclusion is otherwise in relation to the telegram.
In my opinion its despatch bf the Chief Electoral Officer on the
eve of polling day was not, in ;he circumstances, a due exercise
of his discretion. Likewise, in my view, its text does not
come within the confines of those rules which the holder of a
statutory office should observe when exercising the discretion

conferred by the statute,

‘The telegram purported to give guidance to presiding
officers as to matters which such officers should avoid.when
accepting instructions from illiterate electors, as to.the
marking of their ballot papers - guidance which the Crown
Solicitor who drafted the text of the telegram referred to in
evidence as “aavice in a negative form"™, rather than "guidelines"
or “instructions®. It was advice or guidance for which there
was no authority in the statute. The text of the telegram was

as follows:
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"T0 ALL PRESIDING OFFICERS IN THE KIMBERLEY, PILBARA,
GASCOYNE AND MURCHISON-EYRE ELECTORATES:

Because of the recent amendments to Section 129 of the
Electoral Act it is suggested that when taking instructions
from illiterate electors it would be advisable to avoid -~

1. Asking the elector to indicate his preference by
reference to a party named by you.

2. Asking the elector whether he desires to vote for a
particular candidate named by you. '

3. Marking on the Ballot Baper any preference not
specifically indicated by the elector. "

The evidence disclosed that the Hon. the Attorney General
instructed the Crown Solicitor to draft the telegram and that
its text was settled jointly by them. The text of the settled
draft was then forwarded to the Chief Electoral Officer by
the Hon. the Minister for Justice, being the Minister to whom
the Chief Electoral Officer was responsible, undercover of a

memo in the following terms:

“CHIEF ELECTORAL OFFICER:

I am attaching a form of advice addressed
to all Presiding Officers in the Kimberley, Gascoyne,
Pilbara and Murchison-Eyre electorates.

This has been examined by the Crown
Solicitor, and I request that this be conveyed to all
appropriate officers prior to the commencement of the
Poll on Saturday, 19th. February.

MINISTER FOR JUSTICE

18th February, 1977. -

The draft was received by the Chief Electoral Officer at
approximately 9.30am on the 18th. February 1977, i.e. the day
preceding the election. Mr. MacIntyre was opposed to the
despatch of the telegram, being apprehensive of the possible

confusion which its contents would cause presiding officers.
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‘IHe séught advice from the Crown Solicitor, as to whether he was
obliged to send it. He was advised that he had no alternative
other than to obey the instruction of the Minister, and the
telegram was sent at approximately 11.00 a.m. on that day. To
ny mind it was not only an instruction which Mr. MacIntyre was

not obliged to obey but one with which, in the circumstances, he

should not have complied. It was no part of the Minister's
function to usurp the exercise of the statutory discretion which
the legislature had vested in the Chief Electoral Officer (cf

Lynskey J. Simms Motor Units Ltd. v. Minister of Labour and

National Service (1946) 2 A.E.R, 201 at p.205). Therefore, the

resultant’despatch of the telegram by Mr. MacIntyre, cannot be

said to be a proper exercise of that discretion.

Mr, HacIntyre recorded, in part, his misgivings in
relation to the contents of the telegram in a letter which he
wrote to the Minister for Justice on the day the telegram was
sent, the last paragraph of which letter reads as follows:

. I have despatched the telegrams as requested. My

own view is that the telegrams may cause some uncertainty
among the Presiding Officers, particularly with regard to
the second paragraph which m&y be interpreted by Presiding 2
Officers to mean that they cannot read out to the elector é
the names of all the Candidates in the order in which j
those names appear on the ballot paper. " . |

However, the letter by no means expressed the totality
of Mr, MacIntyre's concern. His evidence was that in December
1976, having taken advice from the Crown Solicitor, he had
decided that he should not give any instructions to presiding
officers in relation to the manner in which the obligations
imposed on them when s.129 was repealed and re-enacted in that
month, should be carried out. The stand which he then adopted,
he thereafter maintained,'despite pressure from various quarters
to issue an instruction as to the use to be made by illiterate
electors of "How to Vote" cards as a medium of instruction
to presiding officers, when requesting them to mark their

ballot papers. When he received the instruction to send
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tiie telegram, not only was he rcluctant to depart from the stand
wiich he had taken, but also he was concerncd as to the‘misleading
nature of its contents. He considered that the second item might
be interpreted by illiterate alectors in the manner set out in

his letter to the ifinister, but also he felt the lack of any
reference in the third item of the telegram to How To Vote cards,
might lead presiding officers to conclude that the presentation of
a How To Vote card could never amount to an acceptable form of
instruction as to the recording of the illiterate elector's first

or subsequent preferences.

Thé use to be made by illiterate electors of these cards,
was a natter concerning which he had recéived correspondence
from a iir. Broouwhall, the President of the Derby branch of thé
Liberal Party of ®.A., in August 1976 and it was also a subject
on which he had had discussions in the following wonth with the
neitarning Officer, .r. llonger. &3 I uandersgtood iir. !lacIntyre,
in his view, tihere was notliing novel about the use of fiow To Vote
cards as a medium of instruction by an illiterate elector, as to
the manner in wiich he desirxed both his first and subséquent
preferences to be recorded. His view that such a card presented
by an illiterate elector was an adequate and proper mode of
instruction as to the marking of his ballot paper, was shared
Ly lr. Kon;er, Lut Le had expressed concerrn to !r, MacIntyre

that in g¢rior =lcctions there had been somz laxity by

e

presiding officers in ensuring that tie card was properly
grcsqnted agd that it regresented tlc wishcs.of the elector.
ilr. Broozhall's asserticn, Doth in his correspondence with the
Chief Llecctoral Cfficer and subseguently when giving evidence,
was that an illitecrate elector could nct read and therefore
oresentation of a Low To Vote card coula‘not of itself
constitute a cufficient instruction to enable a presiding officer

to complete a rermizcl Lallot paper on behalf of an illiterate

vatar._

With these matters in mind, when in December 18976 =2.129% of the
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kct was repealed ana re-anacted in a form which imposed on
presiding officers the obligation of marking ballot papers
Yaccording to the instrucition of the elector®™, he drafted

an amendment to the booklet “"Instructions to Presiding Officers”
incorporating the safequards which he considered desirxable.

The draft amendment was based uvpeon instruction contained in a
sinmilar booklet issuved by his Federal counterpart, The Chief
Australian Electoral Officer. The section in the Commonwealth
Act providing for assistance to illiterate voters conformed to
s.129 as re-enacted and the substance of the instructica in the
Commonwealth booklet was that if the voter presents a How To
Vote card, the presiding ofiicer should read out the names on
the card in the order shown and ensure that the list accorded
with the voter's wishes. If the anawer of the voter satiszfied
the presiding officer, then he was ﬁo mafk the ballot paper in
the manner indicated by the card. It was Mr. MacIntyre's view
that as an addeu safeguard the presiding cfficex, befores reading
out the name o©0f the candidatesin the order shown on the card,
should first read out such namee in the order shown on tkhe ballot
paper. He prepared the araft instruction in this form, but
having doubts as to whether he could issue such an instruction,
consultea the Crown Solicitor. The advice he was given was that
the proposed instruction could be interpreted as limiting the
powers of the presiding officer and that it should not be given.
This advice, I think, was correct. In any event, lir. Maclntyre
acted upon it and re-drafted ancd submittced to the iinister for
Justice for approval, an amendment to the boohlat which apart
from pointing up the difference in the markiny of bhallot papers
on behalf of physically handicapped electors and illiterate
electors, did no more than set out verbatim s.1292 as re-enacted.
The Minister approved this draft and tiie amended instruction

was incorporated into the booklet and issued to the presiding

officers in that form refore the electicn.

Mr. MacIntyre ha d further discussiorswith Mr. Monger

in that month and subsequent thereto in which he confirmed his
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vicws as to tihic use to be made of How To Vote cards, but no
written instruction was issued by him. Approximately two or
three weeks befoure the election, lr, Monger informed both the
petitioner and on a different occasion, a Mr. Kel HacRenzie,

whom he understcod to be closely associated with the respondent's

candidature of his view of the use which could be made by an

illiterate elector of such a card and of the type of advice that

he as Returning Cfficer would be uiving to the presiding officers

within the electorate.

On the 1l1lth February 1977, the Minister for Justice
sent to lix. lMacIntyre a copy of a letter the lMinister had
received from 'r. R. M. Rowell, the Chairman of the Liberal Party
Camnwpaign Coiwvaittee who, it would seen, also was actively
campaigning for the respondent in the Ximberley clectorate.
In this letter I, Rowell drew attention to wiiat he described
as tihe "confusiun otill existing in the Jiuberley regarding
illiterate voting". Iliis letter was, in cifect, a recuest that
an iustruction be issued by the Chief Ilectoral Officer informing
presiding officers thiat a how To Vote card in tie hands of an
illiterate was "only to bLe taken as an indication that he wants

to vote, but not necessarily how". lix. Rowell's view, as

expressed in Lidds letter was that "if tie illiterate caift remember

the names ainu the order he wants tuen in, ke obviously can't

record a for.al vobte®s

Hr. Rowell was not callea to give eviucnce at tie hearing
and no other cviaence was adduced as to tiue existence cf tlue
alleged confusiovn prior to polling day. when hie received the
lctter,lir, Hdaclatyre had no knowleuye of tiwe confusion saic to
exist and not surprisingly i1e cdeclineu to issue the iastruction

regucsteds.

dr, liacintyre drafted a reply to Lir. Rowell's letter,
which was forwarued to the pMinister on the 17th February 1§77,

the substance of waich was that legal advice was to the efifect
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,‘thatlspecific instructions to presiding officers as to how the

rvresiding officer was to ascertain the instructions of the
¢lector, to mark the clector's ballot pager for him should not
be issued. On thie l6th February 1977, before this draft had
been sent to the Minister, Mr. MacIntyre received a message from
the Minister in the following terms:

"msmucrious FOR PRESIDING OFFICERS REGARDING
ILLITERATE VOTZRS

Presiding Cfficers to be informed that when hawving
satisfied themselves that an elector is illiterate, that they
shall mark ballot papers for such voters according to the
voter's instructions as provided in the xrelevant section
of the Electoral Act.

Irrespective of whether the elector prasents a candidate's
How~to~-vote card, the Presiding Officer shall state the
nanzs of the candidates to the elector, following which the
elector shall be reguired to indicate the candidates for
whom he or she wishes to vote in the order of his or her
preference. Failure or inability of an elector to indicate
his preference must result in an informal vote.

Please casure that Presiding Officers are instructed

accordingly.

l6th February 1977. &

Upon rcceipt of this nmegsage, lx, uacIntyie had a
d¢iscusgion with the tdnister in vhich he remindad the [liindster
of the advice ¢iven by the Crowm Solicitor in December 197¢,
and of his mero dated aih Decendoer 1676 to the iinister informking
hin of that advice. Fr. MacIntyre infori.ed the l4inister that in
his view it was then £oo late for any instruction to be given.
Shortly after this discussion and on the saume cday, lixr, liacIntyre
reccived a further iccssage to the cffect that he, the linister,
telieved that "Fresiding Officers migylit be giveu suggested
'guidance' of sorie forrn of procedure they way adopt". It would
seen, kr. laclntyre tlhien sought further advice from the Crowvn
Solicito;, who reiterated his earlier staﬁeuent that he dia not

think any instruction should be glvein. Another discussion then
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‘took place hetween the !Minister and !Mr. lMacIntyre, in which Mr,
MacIntyre informed the Minister that he could not give any form
of guidance to presiding officers. The next morning the text of
the telegram was received by Mr. MacIntyre, undercover of the memo
from the Minister, and this was despatched by him in the circum-

stances vhich have already been outlined.

I should hasten to say that Mr. MacIntyre's integrity
in the matter was not in any way impugned, He found himself in a
difficult situation and did what he thought he had to do, which
was to obey the instructions of the Minister to whom he was
responsible, Nevertheless, in my opinion, it was an instruction
with which in the circumstances, he should not have complied and

in despatching the telegram he acted in error.

On the evidence, there was little doubt that Mr.

MacIntyre's apprehensions as to the effect the receipt of the
telegram might have on the minds of presiding officers, were Lorne
out. 1ilis letter of the 1€th February 1977 to the Minister, bears
a notation which Mr. MacIntyre identified as being in the hand-
writing of the Minister: _

"sSubsequently advised by C.E.O0. that the above telegran

was well received by P.0O.'s and was of assistance to them."
Mr. MacIntyre could not recall advising the HMinister in these
terms. When giving evidence, Mr. MacIntyre's recollection was
that he said "I haven't had any complaints recarding it"™ (T.2151).
The notation does not reflect the reaction of such of those
presiding officers who received the telegram and gave evidence
before me, in relation to the effect of the receipt of the
telegram upon themn. MMr. Dedman at Kununurra said, "the telegram
didn't help" (T. €634). The comment of Mr, Webb at Go-Co
Station was ™ the telegram made me uneasy. I wasn't quite
sure what was going on", (T. 1288). Mr. Heise at Mowanjun
said "it (the telegram) certainly did not make things easier”

(T.1966). Mr. Heise said in evidence that he interpreted the

telegram to mean that he could not read out the names of the
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.cﬁndidatea to illiterate eiectors. The presiding officer at
Derby, Mr. Ferguson, did not give evidence but the testimony
of the scrutineers of both parties at that polling place, was
to the effect that throughout the greater part of polling day
Mr. Ferguson would not permit any use to be made by illiterate

electors of How To Vote cards.

THE PLAN ARD ITS IMPLEMESTATIOX

The adoption by the respondent of a plan which the
respondent conceded was contained in a document entitled
"Instructions to Legal Scrutineers in the Kimberley District"
and the implementation of that plan by five lawyers at the seven
named polling stations was admitted in the respondent's amended
answer, but in that pleading the respondent denied that the
purpose of the plan was to deprive illiterate aboriginal
electors of a fair and free opportunity of voting for the
~ petitioner. Notwithstanding this denial, the respondent did
not seek to explain in evidence why he adopted the plan or the
reason for its implementation. The person responsible for
drawing up thé plan was not called to give evidence and two
6n1y of the five lawyers who participated in its implementation
went into the witness box, namely, Messrs. J. M. Chaney and
Haydn Dixon. #Heither had any knowledge of the plan or any
association with the respondent's candidature for the Kimbeiley
seat prior to the 13th February 1977, on whichday each of then
was approached and asked to travel to the Kimberleys to act as
a scrutineer for the respondent. Each was handed a folder
containing the document to which I have referred and other
documents including a copy of the telegram sent to all presiding
officers by the Chief Electoral Officer at approximately 1l1l.00an.
on that day. Mr. Chaney was handed the documents at a briefing
which took place at the Liberal Party headquarters in West Perth,
at which other lawyers who ultimately travelled to the Kimberleys
on polling day, with the exception of Mr. Dixon, were also pfesent.
Those who attended this briefing.included Mr. R. M. Rowell and

Mr., Chilla Porter an organiser for the Likeral Party. Mr. Dixen,
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wﬁo was not contacted in regﬁrd to going to the Kimberleys until
later on that day, was handed a like folder of documents by .

Mr. Peter Kyle, a mcmber of the Liberal Party.Campaign Committee,
at the Perth Airport immediately prior to his departure. When
these lawyers were handed these documents, each was told of certain
alleged improper practices in relation to the marshalling of
illiterate aboriginal voters in the Kimberley electorate. In

the document there is reference to theze alleged malpractices,

and it is stated that "it is to counter these tactics that you are

being sent to the Kimberleys®.

It is of importance to emphasise that in his pleadings

the respondent did not allege any malpractice by the petitioner or
his agents during the electoral campaign or any manipulaticn

of electors literate or otherwise and that throughout the proctracted
hearing, no evidence was adduced which would in any way support

the suggestions of malpractice referred to in the documents handed

to the lawyers.

The evidence did not disclose who drew up the instructions

to the lawyers, but there is little doubt that the genesis of

the document lay in instructions prepared by Mr. Broomhall,

the President of the Dexrby Branch of the Liberal Party, for
distribution toc Liberal Party scrutineers iﬁ Derby and surrounding
districts. When ¢iving evidence, Mr. Broomhall said this

document reflected both his views and the views of the branch as
to the operation of s.129. The portions of that document relating

to that section of the Act are as follows:

B INFORIIATION FOR SCRUTINELRS

- The Act states "1If any elector satisfies the Presiding
Officer he is so illiterate that he is unable to vote i
without assistance, the Presiding Officer shall mark
his ballot paper for him in presence of scrutineers.”

KOTE : (1) That only the P.O. and his assistants
can mark the ballot paper and then only
according to the instructions of voter.

If the voter says "I want to vote for Bridgye" for
example, the P.0O. should mark 1 against that candidate.
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The P.0. can not and nust not prompt! If the illiterate

voter ig unable to instruct the P.0. how he wishes his
ballot paper marked without prompting then that person
is unable to record a formal vote.

3e The onus is on the illiterate voter to satisfy the P.O.
he is so illiterate etc., therefore P.0.'s cannot ask
likely voters whether they can read and write or in any
way endeavour to establish literacy:

6 Efforts are being made to have P.0O.'s instructed not to
accept "idow to Vote" cards as the voting instructions from
illiterate voters -~ the illiterate voter cannot read the
card and there is no provision for voting by photograph.'
In fact one How to Vote card has no photograph!

If a card is presented once the illiterate voter satisfies
the P.0. he needs assistance, the P.0O. can oanly ask him
how he wants to vote - NO PROMPTING!! and the ballot paper
rmust be marked exactly in accordance with the voters
instructions even if it wmeans only onc square is marked

for exanmple. Object if How to Vote cards are accepted

as the illiterate voters instructions. .

The e#idence satisfied me that at the time of the
distribution of this docurent, the instruction which Mr. Monger,
the Returning Officer, had given to presiding officers in relation
to the use to be made of How To Vote cards when marking the ballot
papers of illiterate electors, was well known to the respondent's
campaign organisers. Alsc, I am satisfied, that at this\time the
respondent who on the evidence,had been campaigning personally
in the area during the fortnight preceding polling day, was well
aware that he could anticipate little support from aboriginal
electors resident in that part of the electorate coming within
the sphere of influence of the Derby branch of the Lilberal Party
and wiuo were likely to vote at the seven polling stations to
which the legal scrutineers were ultimately posted. The
guidelines which the legal scrutineers were instructed to
follow reflected the aktovementioned views of the Derby branch of
the Literal Party as to the role of presiding officers in markingl
tlie ballot papers of illiterate electors and the use to be made

of ilow to Vote cards. In sumnary form these guidelines weres
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'v(a) Yo ensure that their legal qualifications were made known
to Presiding Officers, so that their views would be accorded
respect.

(b) If the illiterate voter had no How to Vote card, ensure that
the Presiding Officer asked the voter in what order he
wants to vote for the candidate. If the voter is unable
to specify who he wants for either his first or second
preference, intervene and demand that the vote be made invalid.

(c) If the voter has a How to Vote card, which he presents to
the Presiding Officer as a general instruction, intervene
and demand that the voter be guestioned to find out whether
he knows what a How to Vote card is. Ifihe does not, then
his instructions should be sought as if he did not have a
How to Vote card,

(a) If the Presiding Oificer is allowing improper procedures in
respect of the illiterate elector (i.e. accepting ilow to
Vote cards as an instruction as to first and subseguent
preferences) inform him you regquire the letter of the law
to be carried out in respect of voting and reguire him to
carry out the procedures laid down by s8.119 (2). If any
ansver ig unsatisfactory,démand immediately that the |
entitlement to vote be refused. If the voter does not
understand and cannot answer any guestion he is not
entitled to vote. If he answers any question 'No' when it
should be 'Yes' or vice versa, then his vote should be
refused. Assistance by the Presiding Officer should
be objected to.

The full text of the "Instructions to Legal Scrutineers" is

annexed,

In the absence of explanation fram the respondent as
to nis reasons for the adoption of this plan, it secems to me
that the‘only inference open on the evidence is that the intention
was to stultify the use by illiterate electors of How to Vote cards
- as a medium of instruction in an area in which it was known
that a large number of illiterate electors were enrolled who

were unlikely to support his candidature and by that mecans to
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"+ circwavent the instruction which was known by the respondent's

ke

campaign organisers to have been given by the Returning Officer
to the presiding cofficers as to the use illiterate electors

were entitled to make of such cards.

There can be no doubt that the implementation of the plan
in association with the telegram which had been despatched on
the eve of the election by the Chief Electoral Officer, created
confusion in the minds of the presiding cfficers at no less than
six of the nonminated polling stations; as to the pefformance
cf their duties when dealing with illiterate electors. The
outcome was the commission of numerous errors by such officers
and the effective disfranchisement of a large number of illiterate

votaers.

The instruction which Mr. Monger had given to presiding
officers as to the attitude which such officers were to adopt
when an illiterate elector presented the liow to Vote card as
the medium of his instruction, met with the prior approval of
the Chief Electoral Officer. To my mind, the presentation
of a list or a How to Vote card by an illiterate elector, is
a proper direction by such an elector, both as to the marking
of his first and his subseguent preferences, provided that the
presiding officer takes the precautién of reading what is written
on the list or card to the elector and by that or 6ther means
satisfies himsclf that the card reflects the wishes of the
elector before Iie marks the ballot paper. The ability to
read or indeed a full anéd complete knowledge of the preferential
voting system, are not among the qualifications of electors.

It is trite to observe that a literate voter is at liberty to

take the How to Vote card of the candidate of his choice with him to
the polling booth when he or she is marking the ballot paper to
ensure that he or she completes a formal vote., It {is wérthy of

note that polling booth workers for the respondent were enjoined‘

to ensuré that every voter had the respondent's How to Vote card

when he entered the polling place in the following terms:
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There is only one way to simplify the issue; by getting our
supporters to follow the how-to-vote card EXACTLY.

So please, take the trouble to greet every voter, and then ask
the voter to follow the card -

e.g. "Good morning. To vote Liberal, please follow
this card exactly"”. ,

I can see no reason in logic why a like privilege should
not be afforded to an illiterate elector, provided that the

safeguards of which I have spoken are observed.

POLLIHG DAY

In connection with that branch of the case which
relates to the issues of whether illitefate.éboriginal electors
were prevented from voting with effect or at all, at the nominated
polling stations, by reason of the conduct of the polling, it
is convenient to deal with events at each polling place scparatdy.
The irregularities upon which the petitoner relied, were not
uniform throughout the polling stations, nor was the mode of
proof of voﬁe loss adopted by the petitioner, similar at each
place. In some instances the petitioner socught to establish vote
loss by calling enrolled electors whb claimed to have attempted
to exercise the franchise and either had been denied the right
to vote, or had not been given the assistanceibr which the Act
makes provision in the completion of a formal ballot paper.
At sone polling stations the petitionér relied upon ballot
papers marked with a first preference only and evidenée of
persons other than the elector as tb events surrounding the
marking of the ballot paper in that manner. In relation to the
majority of the polling stations evidence was called from the
- petiticner's scrutineers as to events occuming within each
polling station, and by and large I found them to be accurate
and truthful witnesses. The presiding officers at five of the
polling stations gave evidence, the exceptions being éhé ﬁresiding

officers at Derby and Fitzroy Crossing. Again a similar comment
annliane +a +thadr avidanca Fuvidanca called hv the reanondent
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related only to events at Kununurra, Derby and Turkey Creek
polling stations. In the end result, save for events which
occurred in the precincts of the polling station at Kununurra
and which involved Sergeant Corker, the conflict of testimony
was limited in relation to matters relevant to the determination
of these issues and it is not my intention to traverse the
evidence in detail., I will deal with the vote loss which the
evidence satisfies me that the petitioner suffered, commencing
with the Turkey Creek polling station, as this was the only
polling place concerning which there was no evidence that the
actions of the respondent's agents played any significant part

in the loss of votes of which the petitioner complained.

Speaking generally, I should record that almost with~
out exception, I impressed on each witness who was called to
give evidence as to voting intention, the freedom to decline to
state his or her intention, even though it was as to the past.
. In so doing I was following the dicta of Isaacs J. in Kean v.
Kirby (Supra.). The rare occasions on which this advice was
not given, came about as the result of the eagerness of the
particular witness to inform me of that intention. In the case
of two witnesses only, unwillingness to disclose their voting
intention was expressed, and no further evidence was led from
either of them and such»evidence as they had given played no
part in my deliberations. I also subjected the evidence as to
voting intention, to the critical scrutiny of which Isaacs J.

speaks in the case to which I have referred.

It is also of importance, I think, to emphasise that
it was never any part of the petitioner's case that the presiding
officers and other electoral staff in the nominated polling
stations, did other than their best in difficult and trying
circumstances. Some of these officers were completely new to
the task and all were officiating in rather remote areas with
limited means of communication with their superiors., They wefe

required to deal with an unexpectedly large turn-out of illiterate
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eiectors and were called upon to administer a new section in
relation to the assistance of such electors., With the exception
of the polling station at Turkey Creek, their duties were performed
in an atmosphere of tension, stemming either from constant wrangling
between scrutineers as to the sufficiency of the instruction given
by an illiterate elector to the presiding officer as to the marking
of his ballot paper, or from unexpected and unprecedented requests

to put the prolix guestions prescribed in s.119 to would-be
aboriginal electors. In the polling stations where the demand

that these questions be put was made, thecdfficers were required

to ask questions in the terms of the Act when they well knew that
the persons being questioned had little or no understanding of such
formal language, with consecquent distress to themselves and the
would~be electors. Without exception, those presiding officers

who gave evidence at the hecaring, impressed me as honest and
competent persons, some pérhaps more resourceful than others, but
all doing their best within their capabilities to perform the task
which they had undertaken., It is not surprising that in the
circumstances which prevalled at most of these polling places
throughout the day, irregularities occurred and equally it came

as no surprise to hear the majority of them say that they would

hot volunteer for the jok again. The observations which I have
made as to tﬁe integrity and coupetency of these officers, apply
with equal force to FMr, llonger. The electorate was fortunate to
have a nan of his calibre scrving in the capacity of returning

officer.

TURKEY CREEX

Turkey Creek comprises a community of about S0
aboriginal pecople, the residents primarily keing retired stockmen
and thcir wives., It is a settlement which lies apprcximately
half-way between Xununurra and Halls Creek. The evidence was that
‘Ee cldéer members of the community have had little formal education
but having worked on cattle stations in the area, they have acquired

a limited knowledge of the IEnglish language and western ways. The
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ééttlement, in effect, serves as a retirement village, but there
are no permanent tuildings other than a Telegraph Repeater Station
which is located there., Mr., Monger's survey of the electorate
revealed that there were in excess of 60 people living in the

area who were enrclled and the decision to establish a polling
station there was made following this survey. Mr. Monger approached
the officer in charge of the Telegraph Repeater Station, Mr. E;T.
Voce, who had lived in the area for approximately two years, and
requested him to act as presiding officer at the election. Mr.

Voce was reluctant to accept the job as he had no prior experience
in electoral matters, but ultimately agreed to do so provided he
was given an.experienced assistant. Arrangements to this end

were made, but due to ﬁhe onset of the wet season and heavy rains
imnediately prior to polling day, the assistant was unable to travel
to Turkey Creek on that day. The outcome was that the assistant
returning officer instructed Mr. Voce to appoint his wife as
assisitant presiding officer,approximately 10 minutes before the

poll cpaned. On polling day ballot papers were issued to 62
electors at this polling station, and 45 informal votes were

recorded.

The complaints in the petition in relation to this
polling station were the failure of the presiding officer_
(i) to give assistance to illiterate electors in the
marking of their ballot papers; and
(ii) to inform electors who claimed to be enrolled but vhose
names were not fournd on the roll, of their entitlc-ent

to record a section vote,

Issue was joined on these pleas by the Chief Electoral
Officer and the respondent but there was a shift in emphasis of
the matters in'dispute after Mf. Voce had given evidence. 1In the
course of his evidence in chief, Mr, Voce exhibited emotional
distress and stated that he was well acquainted with the majority
of the Turkey Creek residents and was aware at all times that the

majority of the electors to whom he had issued ballot papers, were
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unable to read and write. He stated that he had not offered to
give them assistance in marking the ballot papers because none of
them had requested assistance. He said that having read the
booklet "Instructions to Presiding Officers", he had come to the
conclusion that he could give assistance only if the elector sought
assistance, The impression I had gained from other evidence was
that the electors were given little opportunity to voice their

need for assistance and that he had declined to give assistance
when requested by a scrutineer to do so, but be that as it may,
there could be no doubt on Mr. Voce's own testimony that he was
satisfied as to the need of the majority of these electors for
asgistance in recording their votes at the time he handed them
ballot papers, This was acknowledged by counsel for the Chief
Electoral Officer and the matter which :emained for determination
was whether the evidence established that the illiterate electors
wvould, in any event, have been able to give an instruction which
would have enabled the presiding officer to complete a formal vote
for théh. It remained the contention of counsel for the respondent,
that Mr. Voce's interpretation of the section was correct. I have
already expressed earlier in these reasons, my view as to the

obligation of a presiding officer in the circumstances outlined.

Thirty-four members of the community gave evidence
before me, some of whom were literate and had no problem in recérding'
formal votes. From the totality of this evidence, it vas apparent
that the whole cormmunity had given careful consideration to the
question of votiﬁg at the election., Members of the community had
attended whén each of the candidates came to the area to address
then and a meeting of the whole community had taken place in the
bough shed, which served as the community meeting place, shortly
prior to the election, at which the guestion of which candidate
the community should vote for was fully discussed. At this meeting
it was resolved that the comrunity would vote for the petitioner;
who was well-known tg them, as he had been brought up in the area
and the petitioner's "Fow to Vote" cards were distributed to each

person who was on the roll.
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The desire of the members of the community to record
their votes is demonstrable from the efforts which they made on
polling day to attend the polling place. As I have said, the
elecfion was held in the wet season. It had rained heavily during
preceding days and the creek was in flood. To attend at the
polling place it was necessary for the majority of the members of
the community to ford a flowing stretch of water in excess of 20
metres wide and at least one metre in depth. The majority of the
electors were eldérly people and many of them were frail, hut
nevertheless they crossed the creek carrying their "How to Vote"®

cards aloft so that the cards would not get wet. The evidence

was that with one exception, they entered the polling place display-

ing these cards, which in fact almost all of them had preserved
since election day and which the majority of them produced when
giving evidence to demonstrate for whom they had wished to vote.
The inpression I gained of their evidence was of a simple, Lut
sensible and sincere people vho were anxious to exercise the
franchise wvhich the Act confers. There is little doubt in my mind,
that if they had been afforded the assistance for which the Act
makes provision, many more formal votes would have been recorded.
Of the persons who gave evidence, twenty-five were patently
illiterate and incapable of recbrding a formal vote without
assistance. However, each of those persons had equipped thenselves
with a "Fow to Vote" card which they were carrying when they
bentered the polling place. Each of the persons satisfied me that
if given assistance, each with the aid of the card they wvere carry-
ing, would have cast a valid vote for the petitioner. Two of
these persons were not given ballot papers because their names
could not be found on the roll by the presiding officer. Each

of them satisfied me that they made authentic claims to vote and
that they were not informed of their entitlement to record a
section vote. A loss‘of twenty~five valid votes to the petitioner
wvas thus established at this poiling station. The names of the
persons whose evidence satisfied me that they would have recorded

formal votes, appear in the second schedule to these reasons.
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HALLS CREEK

The irregularities at this polling station were
said to be:

(1) the failure of the presiding officer to mark ballot
papers in accordance with the instructions of the
illiterate electors; |

(ii) the failure of the poll clerk and/or the presiding
officer to inform would-be electors whose names were
not found on the roll, of their entitlement to record
a section vote;

(iii) the refusal of the presiding officer to permit ballot
papers to be delivered to would-be electors whose
names had been found on the roll when the presiding
officer was not satisfied as to one or more of the

matters referred to in s.123 of the Act.

There was no complaint that illiterate electors were
not offered assistance. As each elector was marked off the roll,
enquiry was made as to the need for assistance. If the elector
required assistance, he or she was referred to the presiding

officer.

Arguments between the scrutineers for the candidates,
-as to the use to be made by illiterate electors of "How to Vote"
cards as a medium of instruction, occurred shortly after polling
commenced. To resolve this dispute, Mr. Moon, the presiding
officer, closed the polling station within half an hour of the
commencement of polling and telephoned the returning officér,

Mr, Monger. The ruling given by Mr. Monger, as Mr. Moon recalled
it, was that if the illiterate elector presented the "How to
Vote"™ card in a positive manner, this was to be read to the
elector, who was to be asked if that was the way he wished to
vote. If the reply of the elector was in the affirmative, the
card was to be accepted as an instruction and the Ballot paber
marked accordingly. If the answer was "no", verbal anéwers~were

to be sought.
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Shortly after the polling station re-opened, Mr.
Lloyd, the lawyer whom the respondent in his amended answer
admitted was acting as his agent at this polling place, arrived
and immediately demanded that the questions prescribed by s.1l1l9
be asked by Mr. Moon of aboriginal electors, Neither Mr. Moon
nor his assistant, doth of whom had little prior electoral
e;perience, had ever heard of the section and consideration of
this ;equeét led to further disruption cf the polling. At first
Mr., Moon declined to put the questions con the basis that the
electors had been identified and received ballot papers by the
time they reached his table. Mr. Lloyd insisted that the guestions
be asked and that the proceedings within the polling station be
conducted in accordance with the Act. He continued to insist
that Mr. Moon himself put the questions to the electors., Mr.
Moon was adament that he would not, as he was too busy assisting
illiterate electors and ultimately Mr. Lloyd agreed that Mr.
williams, the assistant presiding.officer, could put the questions,
Thereafter throughout the day and until late afternoon, a blanket
type of questioning of illiterate aboriginal electors took placef-
It was clear from Mr. Williams' evidence that he found this task
distasteful as he was aware that the aboriginals could not under-
stand the formal language in which the gquestions were framed.
When he tried to rephrase the quéstions in more simple language,
on many occasions Mr. Lloyd would require that the questions be
put in the terms prescribed by the Act. If an elector gave an
incorrect answer to any question, Mr. Lloyd would demand that
the elector be denied ballot papers. At the same time as these
questions were being asked, there was constant wrangling between
other scrutineers as to whether or not the instruction given by
a voter was sufficient to enable Mr. Hoon to complete a formal
ballot paper on the electof's behalf. It is not surprising that
in these circumstancea, one scrutineer likened the atmosphere in
this polling station to a Police or Criminal Court, while Mr,

Lloyd was present.
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The nunber of electors who were refused ballot papers
by reason of incorrect answers to the prescribed questions or
failure to answer such questions, was difficult to determine.
Section 119(3) of the Act makes it mandatory that a list of
persons to whom the questions are put, be kept by the presiding i
officer. Mr. Moon had no knowledge of this requirement and a |
list was not maintained until some twenty-five electors had been
questioned. The list which Mr. Williams subsequently kept was
not able to be found in the Electoral Office records. So far
as Mr, Williams could recall, about another 45 electors had the
questions put to them. He said that a minimum of four and
possibly six electors were objected to by Mr. Lloyd and that on
each occasion Mr. Moon, who was usually otherwise engaged while
the questions were being put to the electors, upheld that objection.
It was clear from Mr. Moon's evidence that before excluding the
electors from voting, he did not give any consideration to the

matters spoken of in 8.123 of the Act.

It was also apparent from the evidence that certain
electors' names were not found on the roll by the poll clerk when
they presented themselves to vote. The system in operation at 7
this polling station in relation to identification was that with
the consent of scrutineers for both parties, aboriginal electors
were checked by party workers as to enrolment prior to entering
the polling place and if found to be enrolled, were given a name
tag which was affixed to their clothing to assist the poll clerk
in identifying them when they presented themselves to vote, 1In
these circumstances there can be no doubt that the persons present-
ing themselves to vote, made an authentic claim to vote and when
he was unable to find these perscns on the roll, it was the duty
of the poll clerk to inform them of their entitlement to record

a section vote.

A total of six electors, whose names appeared on the
roll, satisfied me that they presented thenselves for voting and
that by reason of incorrect answers to the prescribed questions or

the failure of the poll clerk to locate their names on the roll,



58.

cach of them was not given ballot papers. The evidence of each
of these persons also satisfied me that each of them intended to
vote for the petitioner, that each had the petitioner's Eow to
Vote card in his or her possesgion and that with the aid of this
card and appropriate assistance, each would have recorded a valid

vote for the petitioner.

It was in the tense atmosphere which I have described
.and in circumstances in which he was subjected to repeated inter-
ruptions, that lMr. Moon was endeavouring to assist illiterate
electors. Mr. Moon identified in evidence, nine ballot papers
marked with tihie numeral one in the sguare opposite the name of
the petitioner, bearing no other markings, as being ballot papers
marked by him, He agreed with the petitioner's counsel that in
each instance the elector had rominated the petitioner as his
first preference and had either handed to him or displayed
prominently the petiticner's How to Vote card. His evidence
and the evidence of scfutineers rresent at the time wvhen these
ballot papers were marked, led me to the conclusion that there
had been an adeguate instruction given by the voter in each
instaﬁce and that the abrnormal circumstances prevailiﬁg caused
Mr. Moon to place £oo literal an interpretation on the instruction

of lr. lMonger.

Lvidence adduced at FHalls Creck satisfied me that a
rroven vote loss to the petitioner at this polling station of

not less than fifteen votes, had been cetablished.

GO-GO STATION

The cubstantive complaint at this polling station
was the failure of the presiding officer to mark ballot papers
in accordance with the instructions of clectors and the key
»witness in estalrlishing the vote loss, was that officer., 1In
relation ﬁo events at this polling station, the petitioner's
scrutineer and a large number of aboriginal electors also gave

evidence.
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The presiding officer, HMr., S.J. Webb, was not only
an experienced electoral officer, but he had also had a long
association with the aboriginal people, having lived in the
Fitzroy area for approximately twenty-three years, Over a
period of seven or eight years, he had acted as a poll clerk
.and presiding officer on six or seven occasions and presided at
both State and Federal elections. The aboriginal electors who
usually vote at Go-Go Station were all known to him and it had
been his practice for many years to accept How to Vote cards
tendered to him by illiterate electors as an instruction as to
the manner in which their ballot papers were to be marked. For
reasons for which no clear explanation was given in evidence, a
few days prior to polling day, he rang Mr, Monger to ascertain
whether there was to be any change in this procedure at the coming
election. He received advice similar in terms to that given to
Mr. Moon, which conformed to the procedure which he had followed
previously. At about 4.30 p.m. on the eve of the election, he
received the telegram from the Chief Electoral Officer. To use
his expression, "it (the telegram) threw me out a little". He
found item 3 particularly confusing and said "it was only advising
us. I thought this was a rather roundabout way of saying not to
use any particular guidance such as a placard or paper such as
a How to Vote card®". There can be little doubt that the receipt
of the telegram affected his subsequent actions in relation to

the use of How to Vote cards as a medium of instruction,

The scrutineers present at the cormencement of
polling, were Mr., J. 0'Driscoll who.was authorised to act as a
scrutineer by Mr. W.R. Withers, Mr. T. McAuliffe, a lawyer and
the admitted agent of the respondent, and Mr. Boedeker who was
authorised by the petitioner. Among the early voters was a man
whonm lMr., Webb knew to be illiterate and in need of assistance to
vote. Wwhen he offered to help him, Mr. McAuliffe protested and
Mr. Webb's recollection of what he said was "If you consider
‘this man is in need of assistance I suggest you put the questions

of s8.119 to him because it is a means of assessing whether he is
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literate or not". This request bewildered Mr., Webb and the
asking of £he questions had a like effect upon the elector. In
the end result, notwithstanding the elector's failure to answer
the questions, Mr. Webb was permitted to assist him and after a
second voter had been questioned in a like manner, Mr. McAuliffe
agreed that assistance could be given without the questions

being asked.

Initially, assistance given by Mr. Wehb took the form
of reading the How to Vote card to the elector and asking him if
that was the way he wished to vote., If the elector gave a suit-
able acknowledgment, Mr. Webb would complete the ballot paper
as formal in accordance with the directions on the card. The
evidence of Mr. Boedeker was that while this system was operating,
the voting went smoothly and maﬁy formal votes were cast for the
petitioner. After voting had been in progress for approximately
2 hours, the other scrutineers, and in particular Mr. O'Driscoll,
objeccted and demanded that the form of assistance be modified.
¥r, O'Driscoll insisted that the electors be required to nominate
preferences. Mr., Boedeker objected to the change but he was a
young man with no experience in electoral matters, and his
objectiqns were overruled. Thereafter the system was that the
names were read from the How to Vote card, to the elector who
vas required to nominate preferences. This system operated until
lunchtime and during this period there were constant interjections,
again from Mr, O'Driscoll, if the electors were having difficulty
in naming their preferences and complaints that Mr, Weﬁb was
prompting if he read thg names more than once. Mr. Boedeker said
that some informal votes bearing only the numeral one in the square
opposite the name of the petitioner Qere cast during this period,
but Mr. Webb wvas able to complete formal ballot papers on behalf
of the majority of electors during the time that this second

system was in operation.

At about noon, Mr. O'Driscoll sought Mr. Webb's

permission to use the telephone at the Go-Go Station homestead
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and Mr. Webb directed him to the telephone, which was some
distance away. Mr. Webb said that when Mr. 0'Driscoll returned,
he informed him that in addition to speaking to some friends, he
had rung the returning officer. This upset Mr, Webb and he told
Mr. O'Driscoll that he was the only person who should speak to
that officer. Mr. O'Driscoll then said that the returning officer
had advised Fitzroy of a change of procedure in relation to How
to Vote cards. He said they had gone away from How to Vote cards
and were now working directly from the ballot paper, reading the
names fiom thé ballot paper in the order shown thereon. He also
told Mr. Webb that the returning officer would like to speak to
him and that the postmaster was prepared to keep the exchange
open for a few minutes after the Official closing time of noon,

to "enable him to do so.

Mr. Webb then closed the polling place and attempted
to telephone the returning officer. He found the exchange was
closed. At the time it was raining heavily, and if he had gone
into Fitzroy Crossing to ring, there was a high risk that his car
would become bogged.

He returned to the polling place and a discussion
ensued between Mr, Webb and the scrutineers, as a result of which
Mr. Webb decided to read directly from the ballot papers, reading
out the names once only and informing the electors they were
required to name "two men®" and that they must tell him their first and
second choice, This was the system of assistance which was
implemented when the polling station re-opened after lunch. It
was then that the main body of electors attended. Illiterate
electors invariably carried How to Vote cards and although Mr,
Webb permitted them to retain these cards “as their assurance®,
as he put it, no use was made of them. Mr,., Webb identified
twenty-nine ballot papers marked with the numeral one in the
square opposite the name of the petitioner and bearing no other
marking, as being marked by him, He told counsel for the
petitioner that if he had been left to hisawn way of doing things,
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then these twenty-nine electors would have cast valid votes for
the petitioner., He also agreed that at least one-half of ten
unmarked ballot papers would also have been formal votes in
favour of the petitioner. The polling at Go-Go was higher than
normal by reason Mr. Webb gaid, "of an influx of voters from
Fitzroy Crossing®™. A total of 135 votes were cast and forty-four

of such votes were informal.

At the conclusion of polling, Mr, Webb was akle to
travel to Fitzroy. Ke then rang Mr. Monger and told hin thﬁt'he
had a large number of electors seeking to vote when he got his
message and that heavy rain was a deterrent to getting to a
telephone. Mr., Webb said that Mr. Monger was not "very happy”
vhen he told him of the changes of procedure in relation to the

use of How to Vbte cards.

Mr.¥Monger in his evidence said that he did not know
Mr. O'Driscoll and that so far as he could recall, he had never
héd any conversation with a person of that name on polling day.
He was quite clear that throughout polling day he had never
varied his advice in relation to the use which he considered it
proper for illiterate electors to make of How to Vote cards.
Mr. !Honger also said that he would not have accepted a reverse

charge call on that day from anyone, except an electoral officer.

Mr. Johansson, the officer in charge of the Derby
Telephone Exchange which covers Fitzroy Crossing, said in evidence
that there was no record of any trunk call being placed from
Go-Go Station to any other place on election day, but that his
records would not encompass a reverse charge call or a credit
card call, He said that he knew Mr. O'Driscoll and that to his
knowledge he had never used a credit card for the purpose_of
making a phone call and that his enquiries revealed that there

was no credit card held against his telephone number. Mr. 0O'Driscoll

was not called to give evidence., Mr. Boedeker corroborated .
Mr. Webb's evidence as to the conversations which took place

with Mr. 0'Driscoll.
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I have no doubt that Mr. O'Driscoll concocted the
story which he told Mr. Webb of the returning officer's change
in procedure in regard to the use of How to Vote cards as a
medium of instruction. Egually, I have no doubt that his
deception of Mr. Webb in this regard was to further the scheme
to stultify the use of such cards. It is not without significance
that the persons whom the respondent admitted acted as his agents
in relation to the implementation of the plan, were variously
authorised to act as scrutineers by the respondent himself,
Mr. Withers and Mr. Rees., The evidence did not disclose whether
the respondent had any knowledge of Mr. O'Driscoll's intention to
play such a trick., A letter written by the respondent to Mr.
O0'Driscoll subsequent to‘the election, a copy of which was
adducéd in evidence, gives the impression that Mr. O'Driscoll's

actions received his sanction.

The evidence adduced at Fitzroy Crossing in relation
to the events at the Go-Go polling station, satisfied me that the
vote loss to the petitioner at that polling place was not less
than twenty-nine. The petitioner sought to claim additional
votes and called a large number of illiterate electors, who had —
attended at this polling station and endeavoured to vote. It was
not possible to determine with any accuracy from this evidence,
whether any marking had been made on the individuals' balldt
papers. Bearing in mind the onus of proof, I concluded that
the proven vote loss should be restricted to the number established

by other evidence.

FITZROY CROSSIRG

The petitioner did not claim any specific vote loss
at this polling station. Evidence was-adduced to the effect that
the plan wvas implemenéed at this polling place in that the
guestions prescribed by s.119 wére put to illiterate electors
in the terms of the Act and that by reason of the time taken in

putting such questions, the voting process was much delayed.
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‘Again there was confusion as to the use to be made of How to Vote
cards, resulting in Constable Ullrich, who was the presiding officer,
contacting Mr. Monger in regard to this matter, not long after the
commencement of polling. Mr., Monger stated that Mr. Ullrich
informed him that a scrutineer was insisting that the acceptance

of How to Vote cards was wrong. The evidence was that in the
result, many aboriginals left the polling place without
attémpting to vote. It was apparent, however, from Mr. Webb's
evidence, that some at least of these electors probably votéd |

at Go-Go. \ |

HOWANJUX

Specific vote loss claimed by the petitionex at this
polling place was three formal ballot papers which were rejected
from the count by the Returning Officer because they bore the
endorsenent “invalid®, which it was comon ground had been made
by the presiding officer. Iliowever, Mowanjum was a polling station
at which the conduct of tlie polling was affected to a marked
" extent, both by the telegram sent by the Chief Electoral Officer
and therimplementation of the plan. The presiding officer,
Mr. Heise, a bank officer with limited electoral experience,
gave evidence that upon receipt of the telegramm on the day prior
to thie election, he spoke to Mr. Ferguson the presiding officer
at Derby, as to the intexpretation of the telegram. When asked
wiat he had discussed with ir, Ferguson, lir. Heise said:
""to make sure I was interpreting it correctly (and I thought I
had a fairly gyood graswp of it) I just did clarify with
Mr. Ferguson that at no stage were we to mention the nawmes of
any candidate“. He said ¥r. Ferguson's reply was that that was

the way the poll was to be conducted.

The system adopted by Mr. iHeise was to ask illiterate
electors for the nawmes of the candidates in the order of their
preference, without readipg out the names of such candidates.

Ee did not permit any use to be made of How to Vote cards because

to his mind, the telegram forbad the use of such cards.
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| At about 8.30a.m., Mr., KHaydn Dixon, the lawycer whon
the regpondent in his answer admitted acted as his agent at
this polling station, arrived at the polling place and presented
an authority to act as a scrutineer, signed by the Independent
candidate Mr. Rees. Mr. Heise required him to make the
declaration prescribed by the Act and Mr. Dixon then informed
him that he required thre questioné prescribed by s.119 put to
all electors. I4r. Heise had no knowledge of this section, but
having read it and the instruction bocklet, he then put the
guestions in the terms of the Act. 1In most instances, however,
he did not put the questions until he had identified the voter
satisfactorily, marked him off the roll and handed him ballot
papers. In evidence, Mr. Heise said, that in the three instances
in which he wrote the word "invalid” on the kallot papers, the
electors had each given an incorrect answer to-the_question
relating to whether or not they had voted before. RHr, lHeise
was familiar with the Mowanjum people through nhis banking
aééivities and he said that although this question was answered
in the affirmative, he was very sure that none of them had
voted before on that day. Neverthecless, he felt that they
were ineligible to vote, but having given them . ballot papers,
he either allowed the electors to complete them, or completed
the ballot papers on their behalf and then wrote the word

"invalid®" on the ballot paper, after it had becen corpleted.

In my view, there are a number of reasons wliyy these
ballot papers should not have been rejected from the count.
Firstly, it was quite clear from the evidence, that Mr. Heise
did not address his mind to the provisions of s.123 of the Act
when coming to the conclusion that the electors were not entitled
to vote. Secondly, as I have said earlier in these reasons,
to my mind the delivery of ballot papers to an elector is
recognition of their entitlement to vote and the guestions should
not have been put after this had been done. The petitioner's

claim to these three votes is made out.
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ﬁcntion should also be nade of the evidence led as to the
effect of the blanket questioning of aboriginal electors. Before
Mr. Dixon arrived at the polling station, a crowd of voters
estimated to bhe between eighty and one hundred, had collected
inside and ocutside the polling station., Mr. Helse's description
of the effect of thg questions on the aboriginal electors was that
"they were all pretty shaken up by the fact that the guestions
were being asked" and "it made things pretty difficult for them".

There was no dispute on the evidence that from noon
onwards on polling day, there was little or no activity at this
polling station, A total of only twenty-nine votes was recorded
throughout the day and I have no doubt that a large nunber of
aboriginals were deterred from voting by reason that the prescribed
questions were being put in the terms of the Act. The evidence
showed that some of the electors went to the Derby polling station
approximately 6 miles away and sought to vote there. What the
evidence did not disclose was how many of those who had gathered

earlier in the day at Mowanjum did not seek to record a vote.

DERBY

The Derby polling station, I was informed, is normally a
busy place on polling day and for this reason it has an electoral
staff of nine persons. By reason of the issues raised by the
parties it proved to be the only place at which evidence was
adduced from all the scrutineers for both candidates present at

different periods of the day. The petitioner's substantive claim

was the loss of nine votes by reason of the failure of the presiding

officer to mark ballot papers in accordance with the instructions

of electors. It was at this polling place, also, that the petitioner

alleged that Mr., Dixon had been gdilty of an illegal pfactice.
Again it was here that the respondent alleged that conduct of the
petitioner's polling booth helpers in removing Liberal How to

Vote cards from aboriginal electors prior to such electors entering

the polling station, caused such electors to become bewildered.
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To ny mind, this last mentioned issue had barely
marginal relevance. !o vote loss to the respondent was alleged
as a result of the conduct pleaded. The factual issues were of
minor significance but in respect of those issues, the respondent
bore the onus of proof. I fcund the evidence to be quite equivocal
anéd in such circumstances of course, I must hold that the
respondent has failed to discharge the onus. A number of people
living in the Derby area gave evidence on béhalf of both parties,
but I do not consider any good purpose would be served by

commenting upon the evidence.

Likewise, I did not consider that the petitioner had
discharged the onus of proof in relation to the allegation against
Mr, Dixon. I have expressed earlier én these reasons, my view
as to the necessary pre-reguisites for the appointment of a person
as a scrutineer. Mr. Dixon did rot make the prescribed
dueclaration as to secrecy and therefore, to my mind, he was not
a scrutineer within the meaning of the Act. This comment however,

applies to all the scrutineers at the Derby polling station, as

"1t would seem that the presiding officer was not aware of the

reguirement. Although kr. Dixon remained within the polling
station without lawful ‘entitlement for some hours, this of
itself does not mean that he has been guilty of an illegal
practice. It was said by the éetitioner's counsel that in
requiring the questions prescribed by s.119 to be put when not
a scrutineer within the meaning of the Act, Mr. Dixon was in
breach of ss.179 and 133(3) of the Act. I think, however,

the submission of Mr. French was correct when he said that
s.183, which is declaratory of what constitutes an illegal
practice, is directed at influence or attempt to influence the
mind of the persons of whom it speaks. It is also extreuely
doubtful in my view whether a request to ask questions, is
publication within the meaning of that section. This allegation
fails.
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The remaining allegyation related to the actions of
the presiding officer when dealing with illiterate electors. 1In
this instance, I had the advantage of the evidence of all
scrutineers as to events occurring within the polling station
and in particular, in relation to Mr. Ferguson's attitude towards
the use of How to Vote cards as a medium of instruction by an
illiterate elector. On this aspect, there was little, if any,
conflict of testimony. Clearly throughout the greater part of
the day, he did not permit the use of such cards in any way by
illiterate electors. Mr. Ferguson did not enter the witness box
to tell me why he adopted this attitude. Ancther fcature of his
administration of the polling place which was unusual and which
was not explained, was that no pro#ision was made to ascertain
by enquiry from the electer when presenting himself to vote, as
to whether or not he required assistance. Turkey Creck apart,
this was established to be the practice at all other polling

stations from which evidence was taken.

Mr. Monger 'in the course of his evidence, told me that
he had discussed the use of How to Vote cards as a medium of
instruction, with lMr. Ferguson shortly before polling day, the
advice given by him being in the terms éreviousiy outlined. The
explanation of iir. Fergusoan's adainistration of the polling élace,
is I think, to be found in the telegram from the Chicf ¥lectoral

Officer and tie evideance of lir. Lroomlhall., It will be recalled

that kr. deise had said that iir. Peryguson shared nis interpretation

of the telegram when he spoke to hiw on the afternoccn of the day
preceding the election. lMr. Broowhall said that he discussed
the docuent prepared by him, eantitled "Information for
Scrutineers™,the relevant portions of which are set out earlier
in these reasons and that Mr. Ferguson agreed that the'polling

Looth should be conducted in the manner outlined.

There was an abundance of evidence from the scrutineers
for both parties, that illiterate electors throughout polling-

day, when informing Mr. Fexguson that they wished to vote for
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"the petitioner, also sought to proffer or handed to him the

petitioner's How to Vote card. I am satisfied in the absence
of explanation from Hr, Ferguson, that his failure to accept
instruction in this form was an error and that the petitioner

has made out his claim to the nine votes in issue.

Although I did not consider that Mr. Dixon had been
guilty of an illegal practice, I feel I should make some mention
of his actions at the Derby polling station and their outcome.

Until his arrival at or about 1.00 p.m. on peolling day, at the

Derby poll;ng station, nobody had sought to put the guestions
prescribed by s8.119 to any elector. The evidence satisfied me
that lix. Dixon's arrival at the Derby polling station was
occasioned by the fact that he followed a vehicle which he saw
departing from Howanjum‘ﬁith a number of aborigina;s aboard and
which he correctly anticipated was taking them to Dexrby to vote.
wWhon he arrived at the Derby polling place, he presented an
autiority to act as a scrutinecer to ir. Ferguson, on this occasion
signed by the respondent, and immediately reguested that the
prescribed qguestions be put to aboriginal electors. iiis wotive
for so doing is expressed, I think, in the conversation which

I am satisfied e had shortly after his arrival, at wiiich, unknown
to him, a Labour scrutinecer, Mrs. G. B. Eliot, was present.

lirs, Eliot said that the conversation was to this effect.

Upon lLis arrival, iir. Dixon walked up to a group of Liberal
scrutineers, to whomn lirs. Eliot was then talking. He said

"They'd really manayed to fix things at Howanjun®. When

¥rs. Eliot asked what he nicant, he said "We were asking them

the guestions”, pointing to s8.11% in the Act and later in

relaticn to guestion (h) of that section said, "This is the

one we got them on at Lowanjum”".

Following upon his arrival, the questions were put
to the majority of aboriginal electors who presented themselves
for voting., 1The evidence was that as many as four assistant

presiding officers at the one time were asking the questions,
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“and'that until about mid afternoon, when HMr. Perguson instructed

ke

his assistants that they were entitled to simplify the language
of the questions, an incorrect answer meant automatié refusal

of ballot papers. The evidence did not disclose how nany

would be electors were refused ballot papers, or how many ware
deterred from seeking to vote by reason that when the questions
were being asked, there can be little doubt that thé numbers were

substantial.

KURUWURRA

There were two separate and distinct issues at this polling
place, oné involving events within the polling station and the
other eventb occurring within its precincts. This segment

deals only with the first issue.

At the conclusion of the hearing at this polling station,
the vote loss claiied by the petitioner by reason of the
irregularities in the conduct of the polling, fell into three

categories.

(i) Two formal ballot papers, each of which bore an
endorsement made by the presiding officer "chbjection®
which led to the ballot papers being rejected from
the count. ‘ |

(i1) Failure to inform the would-be electors of their
entitlement to a section vote when their nares had
not been found on the roll by the poll clerk.

(iii) PFailure of the presiding officer to accept instructions

from illiterate electors as to the marking of ballot papers.

This polling station was well orxrganised and well staffed.
Enqgquiry was made of electors as they entered the booth as to their
need for assistance and two of the staff were acquainted with many

of the illiterate voters, one of these persons being assigned the

task of dealing_with persons claiming section votes.
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It was clear from the evidence that within the polling
place, the atmostphere throughout polling day was tense and
much as I have described the atmosphere at Halls Creek. From
the commencenment of polling, scmitineers for both parties were
vocal in their protests about the use being made or not being
made of ﬁow to Vbté cards in relation to the assistance of
would-be electors. There was one difference between this polling
place and H&lls Creek, namely that the questions prescribed by
£.119 were not required to be put to would-be electors. Mr.
J.M. Chaney, the respondent's admitted agent at‘this polling
place, found that aspect of his instructions, he said, to be
distasteful and did not request that the questions be put,
However, as at Halls Creek, the arguments as to the use to be
made gf How to Vote cards caused the presiding officer, Mr.
Dedman, who impressed me as an efficient and resourceful person,
to close the polling booth within half an hour of the commence-
ment of polling to seek instructions. He said that he rang
Mr. Bradley, the assistant returning officer at Wyndham, who
in turn contacted Mr., Monger, and ultimately Mr. Dedman was
advised, as he recalled it "that if the Fow to Vote card was
presented in a positive manner and accompanied by words like
this 'or even a grunt' then the card was to be accepted®. When
the booth re-opened and polling recommenced, wrangling then
ensued between opposing scrutineers as to what amounted to a
positive presentation or whether the accompanying words of the
elector were sufficient to enable the card to be accepted as an
instruction. At times the disputation became such that Mr. Dedman
threatened to eject all the scrutineers from the polling station.
Almost without exception the disputes related to electors seeking
to vote for the petitioner. It was the frustration arising from
this situétion which caused Mr. Dedman to ehdorse on two formal
ballot papers which he had completed on behalf of two illiterate
electors, the word "objection", when Mr. Chaney who contended
there had not been an adequate presentation of the card by the
elector, insisted that he'do so. Mr. Dedman agreed that he shauld

not have made the endorsements.
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Again, as at Halls Creek, the evidence satisfied me

that the tension within the polling booth throughout the day and
the constant.interjections of acrutineers‘while Mr. Dedman was
endeavouring to obtain the directions of the elector, caused him
at times to placé an interpretation on the instruction he had
been given, which I am satisifed was too limited. Evidence was
given that if the elector displayed the card in a manner that
would enable Mr, Dedman to read it but did not tirust the card
forward positively, notwithstandihg that the voter said "I want
to vote for Bridge", he would not mark the card as to preferences
without further oral directions from the elector. Mr. Dedman
agreed that eleven ballot papers on which the numeral one was
written in the square opposite the petitioner's name, were in
his hand writing and that in the great majority of cases, such
electors were displaying the petitioner's How to Vote card in a
manner that made the instructions therecn visible to him when

they told him that they wanted to vote for the petitioner. Four

of these electors gave evidence as to the circumstances surrounding

the marking of their ballot papers in this manner. This evidence
was corroborated by scrutineers present at the time, and these

scrutineers also spoke as to the circumstances surrounding the

" marking of other ballot papers in this manner by Mr. Dedman. In

the result I was satisfied that in eight instances the direction
given by the elector was sufficient to warrant the marking of

the ballot mper as formal in the manner shown on the card.

Counsel for the parties did not seriously diépute that
two ballot papers endorsed by Mr. Dedman should have been
admitted to the count, if in each instance the eiector had given
a direction which was sufficient to enable him to complete a

formal vote. As to this I have no doubt on the evidence.

The evidence in relation to the failure of the poll
clerk to inform two electors of their entitlement to record a
section vote was equivocal. The petitioner having failed to

discharge the onus on this issue, the claim for an additional
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:two votes fails.

The total loss of votes established at Kununurra

thercefore was ten.

SUHNARY OF VOTE LO3S

A summary of the vote loss established therefore is:~

POSTAL LALLCTS S
DISPUTLD BA s :
TURKEL CRCuK T
HALLS CRSEXK : 15
GO~GO STALION 29
FITZROY CROSSIKG o
MCOWALIJUM 3
DERBY d 9
RULUNURRA 10

97

The respondent was declared elected by a majority of 93
votes. 1t follows that without referencz to any loss of votes
occurring as the result of the incidaent in which Sergeant Corker
was involved at Kununurra the petitioner has accomplished the
task which the hlectoral Act imposes of satisfying the Court that
the result of the election has been affected. There is also no
doubt in my mina tnat apart from electors who gave evidence at
the nhearing many aboriginal electors presented themsclves for
voting at a number of the polling stations but were deterred from
recording their votes by reason of the happenings wiich I
have outlined. The evidence, of course, does not disclose in
whose favour such electors would have cast their votes.

However, in all the circumstances the petitioner's entitlemént
to the relief wnich he claims is beyond question. HNotwithstanding

this conclusion, I feel that I should make some general
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' findings in relation to the issue involving Sergecant Coxker.

SERGEART CORKER

As nothing now turns on this issue, I do rot propose
traversing the evidence in detail. Scrgeant Corker, in
cvidence, agreed that as a result of a complaint received
he stopped lMrs. Jessie Callaghan from f£illing in enrolment
.cards on behalf of would-ke aloriginal electors - a task in
which she was cngaged at about 9.30 a.m. on polling day in
the urdercroft of the building at Kununurra, in which polling
was taking»piacc. Although he did not appreciate it at the
time, he recaliscd vhen he was giving evidencé that he had no
authority to take this step. I am satisfied that the words
he uscd when telling rs. Callachan to stop were as detailed
Ly her in cvidence and that Sergecant Corker spoke in a raised
tone of voice when ordering Lier to ccase this activity. At
the time there were a éubstantial nunler of aboriginals in
the vicinity and I have no doubt that by reason of the position
vnich Sergcant Corker held in the commanity, his tone of voice
and tﬁe words used, a nunber of them departed And that some of
them did not returh. The evidence did not disclose in any
rrecise way the muuber who departed or how nany of tha: wvere
on the electoral reoll. That votes were lost to the petitioner

the recult of this incident is clecar, lut on the avidence

"

o
the nunmber of votes would not reaci double figures, 1In the
cevents as they happened, the vote lcsz from this ircident

rlaved no part in ny conclusion.
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There will he a declaration in the terms of the
-prhyer in the petition. T will hear counsel as to any

additional orders. The question of orders as to costs will

be reserved until counsel for the parties have had an opportunity

to read these reasons,

L



FIRST  SCHEDULE

INSTRUCTIONS TO LEGAL SCRUTINEERS
IN KIMBERLEY ELECTORATE

INTRODUCTION

Your function is to ensure that every vote cast
“:in the polling place to which you are allocated is a valid
&S : . o

vote.

You will be allocated to a particular polling
‘place from the commencement of polling to the close.

You will be appointed by one of the candidates
for the area. Other local party workers may also be
éppointed as scrutineers. Their presence in the polling
place does not allow you to leave your post. Your legal

qualification gives you a status by reason of the respect

which will be accorded to your views by the polling officers.

This is the reason for your presence. Ensure that you use
this advantage to the maximum.

The enrollment of large numbers of aboriginals
88 véters in the Kimberley will mean that a substantial
proportion of voters in the electorate may be either
illiterate or unable to understand what they are supposed
to be doing when théy go to vote. It is 1ike§y'that they
will be subjected to undue influence. This will probably
take the form of persuasion and threats prior to entering the
pdlling place and wili be followed up by ensuring that they
only possess one "how to vote" card when they enter the
polling place. It is to counter these tactics that you
are being sent to the Kimberley. The result of the election
may well depend on a few Votes-and it is essential that
all those votes are valid.

The advice to scrutineers attached is general
advice for all scrutineers. You should follow them to thé

letter except where they conflict with these instructions.



As a scrutineer you'should at the opening of

polling identify yourself to the presiding officer, letting

him know that you are a lawyer.

o N IDENTIFICATION

Every aboriginal voter. must - carefully;yatéhed.
-Section 118 and Section 119 (1) of the Electoral Act sets
out the requirements relating to identification. Make sure
these are carried out to the letter. If they are not and .
there is any doubt in your mind about the identity of the
voter or his enrollment object to the vote at that stage.

ILLITERACY

Once the voter has been identified if either he
claims or the polling officer decides that he is illiterate
Section 129 (3) iays down the procedure to be followed.

The presiding officer has received instructions
~from the Chief Electoral Officer a copy of the relevant
parts of which is enclosed. Those instructions are no more
explicit than the Act itself and merely require thé presiding
officer to mark the voter's ballot paper in accordance with
the voter's instructions.

| The following rules are guidelines as to the
attifude to be adopted by the scrutineer. They are based
on our contentién as to the proper procedures to be followed
by the presiding officers.

They cannot cater for every situation that may
arise and are not intended to be comprehensive. You are
expectéd:tO'use;your initiative to the fullest. If in your
mind there is any reason for a vote being declared invalid

you should use whatever arguments may achieve that result.

Please follow these guidelines closely. once a

voter has been found to be illiterate.
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If the voter has no how to vote card or does not
use one then ensure that the presiding officef
asks the voter in what order he wants to vote

for the candidates. ‘He may say "Who do you
want'to vote for first" or words to that effect
and after the.voter has indicated or said ﬁho

he wants as his first preference the presiding
officer may say "Who next" or words to that.
éffect. If the voter is unable to specify who

he wants for either his first or second preference
intervene and demand that the vote be made invalid.
The voter must instruct the presidihg officer
(without prompting) as to the identity of his
first and second preferences. The third preference
does not matter.

If the voter has a how to vote card and (without
prompting) wants to use it to indicate his
preferences he may do so but must do so'individually..
He may point to a name or photograph on the card to
indicate his first preference and that is an
acéeptable instruction but he must do the same

for his second preference. He may noﬁ sihply

hand over his how to vote card to the presiding
officer as a general instruction. If he does

and the presiding officer accepts it as such
intervene and demand that the voter be guestioned to
find out whether he knows what a how to vote card is.
If he does not then his instructions should be

sought as if he did not have a how to vote card.

Basically the voter should know what he is
instructing the presiding officer and if he does.

not then his vote should be invélid.
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= If the voter has more than one how to vote

card in his hand ensure that any use of one

of the cards is entirely voluntary by the voter

and not prompted by the presiding officer.

If the presiding officer is overriding your
~objections to the procedure he~is following in respect.of'
illiterate votes ask him to check with the Chief Electoral
Officer for clarification of the procedure. If aftef that
your objections continue to be ovérruled continue with them
in each case and note on the attached forms the procedure
adopted in each case together with the actual words used
by the_presiding officer and the voter. In the case of
a blatant abuse of procedure by the presiding officer such
as prompting the voter, taking a how to vote card from the
voter's hand and using it as his instruction or other
similar actions yoﬁ should take the first opportunity to
leave the polling place and telephone the Liberal Party
Headquarters in Perth on 21 4711. Ask for the General
Secfetary; inform him of fhe situation and seek his advice.
He would'ﬁhen attempt to peréuade the Chief Electoral Officer
to instruct the presiding officer to change his methods.

ADDITIONAL QUESTIONS - SECTION 119 (2)

If it is clear that the presiding officer is
allowing improper procedures in respect of illiterate votes
you should inform him that in these circumstances you propose
to require'the letter of the law te be carried out in respect
of vdting and to require him to carry out the procedures
laid down by Section 119 (2). If the presiding officer'
is acting properly in respect of illiterate votes then this
Section may be disregarded. However if there is any doubt
in your mind about the procedures being used you should use

the technicalities of the law to the fullest extent.



Section 119 (2) guestions must be asked and
answered immediately after the identiﬁy of the voter has
been established. As a result you will have to dgtermine'
whether there is a tfend by the presiding officer to
disrégard the proper proecedures in respect_of-illiteracy
and ét that stage which you éhould be able to see after an
hour or less of'polliné‘you may assume that it is going
to continué throughout:Ehe day and that therefore Section
119 (2) questions should be asked.

As a scrutineer you are entitled to require

the presiding officer to ask all the questions of the voter

and you are also required to be present when the questions

are asked and answered. Note the answers on the form attached.

If any answer is unsatisfactory demand immediately that the
entitlement to vote be refused.

For instance if the voter does not understand
and cannot answer any question he is not entitled to vote.
If he answers any question "No" when it should be "Yes"
or vice versa then hié vote should be refused. Assistance’
by the presiding officer.in answering the questions should be
objected to. Refer him to Sections 120 and 121. It is
guite likely that many voters faced with the questions set
out in Section 119 (2) which require the answer "Yes" to the
first five questions and then "No" to the next three questions
wili answer "Yes" to all of the questions simply because they
dd nof understand what the gquestions mean and are prepared to
say "Yes" to anything.

IL the'presiding officer allows the vote contrary
to these provisions make your objection forceful but do not
argue in the face of a flat refusal to change his decision.

Continue to require the questions to be asked in the case



of every aboriginal voter and note the answers and the
presiding officer's ruling in each case.
RECORDS

If the election result ié extremely close
- as mayAwell be the case then whether it is poséible to
appeal to a Court of Disputed Returns may depend on how
accurate and comprehensive the notes relating to invalid
votes are. It is unlikely that anyone else will record
the actions or words used to the extent you will and
accordingiy your record should provide the best evidence
of the validity or otherwise of a vote. Sign and date
your . tecord of each vote cast. If you have insufficient

space_on the forms pro&ided for the record make a note

separately and identify to which voter the note refers.:
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SECOND SCHEDULE

Paddy Patrick
Paddy Djumgee

Bob Nyulga

Peter Nipper Rosewood

Queenie McKenzie
Charlie McKenzie
Jacko Texasv
June Mudgee
Rover Thomas
Freddy Mugmorra
Paddy William
Dianna Nookayah
Topsy Chugara
Mabel Julie
Snowy Tyson
Symond Drill
Daisy Drill

Ivy Drill

Barney Carrington
Bessie Wallaby
Roy Barratt
Paddy Rhatigan
Willy Mungmung
Jackie Gilmarri

Raymond Wallaby



HALL'S CREEK

Spider Goodedipg
- Elsie Kunbich
Rqsie Breel
Munga Youndiga
Barbara Cox

Saturday Yoogie



