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This is a petition uixler 9.157 of the rlectoral Act,

1907 arnd its amnendm~ents by Ernest Francis Bridge, disputing the

validity of the return of 1Yeith Alan Ridge as a lawfully elected

inomber of the Legislative Assenbly 'for the* lzilerley District,

pursuant to the terms of which the petitioner sceeks a declaration

that the election held on the 19th Feb.ruary 1977,, was absolutely

void.

There were three candidates at the election, the

rpetitioncr Bridge, the respondent Ridge and one Allan Robert

Lo~uis flecE. The poll w~as held on the 19th Feb:ruary 1977 and on

the jVriniary count the official numLer of votes allotted were as

follows:

iVnIDGT ...... 1631

PIX~........ 1726

REO .... 118

After the elimination of Rees and distribution of his

preference votes, and a recount of votes it was declared that the

respondent had been elected by a majority of 93 votes over the

xetitioner. The petitioner thereupon lodged the present petition.

Objections totalling thirteen ini all were taken 1-y

thc petitioner. The natters of com~plaint when the petition vas

filed fell broadly into four categories.
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(A.) Tr-regliaritics aric-incj out of acts of corrisesion

or omission on the part of electoral officials at

seven of the twenty-one 1 1in.g stations within

the cflctrict.

(ii) Vie failure of the Chief .7,lc-ctoral officer

(a) to irovide sufficient polling stations and

tUlcctoral staff arid

(b) to instI-ruct adecuatcly an,! In a uniform~ rannrc

tl;c olcctoral official-. ,t thec ccvc.- nomiAnatc-!

pollirie stations as to Vt.- 1,erforrmance of their

duties.

(iii) Thec corriisrion of an illeganl practice .12, a rcrron

pur-.crtinrT to act as a -cr.-tfttf-'r for the r~c.

at oric FelJ rtatiori ini! a ccntra-vcntinn of V~c

Act h'- ancothcr -crzon at a rcacord polling stvt4n'r.

Uiv) -111C urnlawful i:.' terfr:c "it the 1]Uri.-uurra Toilli-

Cstation Ly a nreiLcr of the Tolice Yorcc -rith tIhe

right of assenU111 and voting of a group of alhori'1r.al

eeuc tor r.

tzt tihat stage, the incident involving the comnission

of aii illegal offence apart, there was no allegation that the

condluct of the reol-ondent, or his agents contributed to the vote

,loss claie to h-ave been suffered' by the petitioner.

Tha rcns onlknt m.aintaiec : h!i riqht to t*,ec s'A Z m

both be anl t'-in petitioner were. represerntea Ly counnel. TRces A~id

not seek to narti cil.ate in the proceeclingn. The- allogations in the

petitioni ledi to a- liztions bzeino r~a~Ac 1,y thc Chicf Pirctcsral

Officer anl. :roc .ar~t Cor'l-er, for I(-_avr; t~ I -a hard r.,- r - rezentcd

by counsel. There annlications werc_ '!rrint(--AI-Lit. in the aisc of

Serge-.Ant Corh:er, right of audience wa:: rcstricterd to evidence

touchin uron the incident occurring at the runu-nurra pligstation.

Near the conclusion of the proceedings, I!aydn Dixon sought and

was granted leave to be represented by counsel.
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The ri-quireients of so. 153I and 160 of the Electoral Act

were p'roved to have ~een comjplied -. ith.

At the commencement of the hearing the petitioner by his

counsel intiated his intention to call an witnesses, a large

numb"er of electors said to be illiterate Vwho claimed to have been

deprived of the right to vote or not to have been afforded the

assistance for which the Act makes provision when atteml-ting to

record their votes. By reason of the anticipated volumec of evidence

and the remotenezs of the areas in which the witnesses resided, I

acceded to his request that such evidence he taken in the -Aimberley

District and I directed that while the Court was in the vicinity of

a particular polling station, such evidence as any party wished to

adduce in relation to events at that particular polling station,

be called. fLy agreem~ent of all parties, it was arranged that

sittings inthe Kimberley District co-nnaence at Yununurra. WhIen the

Court convened at that tow'n, application was nmade b..-y counsel for

the Aboriginal Legal Service on behalf of a large group of witnesses

who formed part of a corriunity of aboriginals living at Ttur-ey

Creek. I was informed that these tersons had been subpoa'naaad by

the petitioner to attend at the Kununurra Court for the purpose

of giving evidence but that the journey to rununurra would causa

hardship by reason of the age and frailty of the persons wabpoenaed.

I acceded to this request also, and in the result evidence was

taken at X~ununuarra, Turkey Creek, Halls CreeYk, Fitzroy Crossing,

Derby and Perth from one hundred and nixty-three witnesses during

the course of forty-two sitting days.,

i'hile the Court was sitting at 1'%ununurra, the question of

discovery of docum.ents in the possession, custody or power of the

rpetitioner a~ad r z: qonderit was raised and whilen it bcamxe aparent

tlhat couiisel for tli-r' ietitioner and the responI-nt were unable to

igree as to the i-ature or extent of. the documents to be 4discovered,

t made an order that each of the parties exchange formal lists of

locui~ents certified Ly counscl 1,y rcason of tlhe inconvenience

tesociated with tie swearing of affidavits Ly the parties in such

i reriote place. The exchange of these lists led to an application
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by tiie petitione~r that tli-c resicndent give discovery of certain

docuricnts, in respect of which a clain, for privilege had been miade

by the respon"Ient. I ruled that a r-urth7er of docum~ents, including

a cdoctmzcnt entitled "Instructions to Lci~al ?7crutincers in the

]JirAk~rley Dietrict" were discoverable. Irpection of these

doctt.-.ents led to an application to amnend the petition while the

Court was sitting at lialls Creek in the following trn.-t

"C16 For use on election day Ridge adoptol a plan to

deprive illiterate ALoriginal voters at t7,e rolling

Stations, at DerLy, Fitzroy Crossing, Co Co Station,

Ial1's Creek, Kununurra, ?4owanjum and Tur)key Creek

of a fair aiud free opportunity of votinii for Bridge,

the candidate of their choice.

T'he plan was contained in a docirment and annextires

cntitled "Instriictions to Lecgal Scrutineers in

~Mnberley Electorato" and the m~eans to give it effect
was the despatch to the imiberley itit ffv

solicitors vho (ar. at all m~aterial ti:cns Rlidge well

knew) rut the plan into effect at the I-laces arAd

under tho writteon authiorities set out below. They

were however all acting 'for him~ in the -execution of

the pl~an.

-SOLICITOR ~ POLLING STATION1 VRITrFZ
AUTHORI~TY

TOUi~ CIU.mMUINURPA RE
(TURKE17Y CR~iEEK PEE

PTT LLIOYD I2LLS Cr7-Fl!. ~T~P

TETM~IC'I!! cCAULII'i' GO GO STATION IG

RICHAM:D BRO'l-WIEL.D FITZRO~Y CROSS1,71:K RID)GI"

LAYDN iIX01i (L;luu1y IDGE
'O-JA4JUA R, R S

Thc result of t:ie exrecution of the plan was to pressurise

Polling ztaf f wnd £Abori-jinal. electors in relation to

the use of Hou, to Vote Cards and the askiing and answering

of -S.119 qu~estions.

In al.dition to sp~ecific matters pleaded elsevh-Iere in

the Petition, and the loss of valid votes for B~ridge

elsewhere claimed in the Petition, B~ridge says that

1--Ccause Of t-se iatt1-crs r~leade-d in thic- -,ar--raph the

electors of the irm'erley rDistrict niv hazve hcen

prevented from electing him.

While not disputing that the Court had the povir to grant

the amendment, counsel for the respondent opposed the application
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on the basis that the Court had then been sitting for nineteen

days and that the granting of the application weould raise issues

which were not in the contemplation of the respondent or his

advisers at the coin encement of the hearing. I overruled these

objections by reason that a proceeding of this type is not one as

between party and party, but one which affects the rights of

electors: cf Barton j.. Bridge v._Bowen 21 C.L.R. 582 at p.603

- 4.. 1 was also-satisfied that counsel for the respondent had not

been able to dem~onstrate any prejudice to the respondent which

could not be cured by reserving to the respondent the right to

recall any witness who had already given evidence. I reserved this

right to the respondent but in the result, his counsel did not

seek to exercise it. The matters raised in the amendment led to

submissiomEas to the applicability of what is called the common

law of elections to this type of proceeding under the Electoral

Act and in particular, the need for the petitioner, if proof of

the matters alleged in the amendent was forthcoming, to satisfy

the Court that the result of the election had been affected. These

submissions raised matters fundamental to the petitioner's challenge

to the validity of the election and I will deal with them at the

outset.

COMMON LAW OF FLECTToNs

In the course of his opening, Mr. Seaman for the petitioner,

had stated the petitioner'sa case to he that the petitioner had

been deprived of the benefit of a critical number of votes by

reason of the cumulative effect of the matters pleaded in the

petition which included the allegation that an agent of the

respondent had been guilty of an illegal practice at the Derby

polling station. 1r. Seaman while contending that the principles

of the cormon law, of elections had general application to the

proceedings, accepted nevertheless that the provisions of the

Electoral Act derogated from the comtwon law to the extent that it

w~ould be necessary for the petitioner to establish that the accumul-

ated votes so lost, either equalled or exceeded the respondent' s
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mrajority before the Court would be able to make the declaration

sought notwithstanding the allegation of an illegal practice at

one 1polling station. Counsel was there drawing the Court's attent-

ion to the effect of ss. 164 and 166 of the Act. The latter

section relates to various matters, including errors by electoral

officials and insofar as it is relevant to these proceedings$ is

in the f ollowing terms:

" 166. Nio election shall be voided on account of.'s

error of any officer which shall not be proved to have

affected the result of the election. U

The negative form of the section emaphasises that an

election is a serious and expensive muatter and not lightly to be

set aside. As Waller J. said in Levers v. Morris (1971) 3 A.Iz.R.

1300 at p. 1304, in relation to a not dissimilar section in the

Representation of the Peo~le Act 1949 ..... it is negatively stated

to limtit occasions when an election maust be declared invalid. in

other words it is an enabling section setting out circumnstances in

whjich, despite irregularity, a new election need not be held.

15r. Seam~an als-o conceded that s.164 of the Llectoral Act

was e;:.-rcZ-Led in terms wl.ich required the pietitioner to satisfy

thi Court that the result of the election wa- intended to be and

was actualy affected thereby even if the illegal practice alleged

was established.

It was not disputed that "result" in that context iaeant

'the- return of the particular candidate and not t-he number of his

Lttajorit( - c.f. Isaacs J. (as Le then was) Reau v. Kirby 27

C.L.IR. 449) at 458.

When moving the aiendment, it was M r.* Seaiian' a contention

that if the Court found the allegations therein prove d, it would

be open to the Court to xnadke the declaration sought without proof

that the result of the election was actually affected. The basis
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of this prolxorition w-as that as the actions of the persons named

in the amendnent were the true cause of the irregularitics complained

of in the petition and not carelessness or like human error on the

part of the electoral officers, 9.166 could have no application.

Likewise he contended that the conduct pleaded in the amendm~ent

did not fall into the categrory of any illegal practice, in that

such conduct did not contravene any provision of the Act and there-

fore s.164 did not apply. In support of this proposition generally

he prayed in aid that part of the dicta in Woodward v. Sarsons

(1875) L.R. 10 C.P. 733 relating to the common law of elections

which had been cited %fith approval by Griffiths C.J. in Chanter

v. Blackwood (No. 2) (1904) 1 C.L.R. 121 at 129 and which comm~ences

at p.743.

we are of the opinion that the true statement is that

an election is to be declared void by the Conuron Law

apnlicable to Pa~rliam~entary electionn, if it was so conducted

that the tribunal which is asked to avoid it is satisfied, as

a matter of fact, either that there was no real electing at

all, or that the elaction was not really conducted under the

suboisting election laws. As to the first, the tribunal

should be so satisfied, i.e., that there was no real electing

by the constituency at all,, if it were proved to its satis-

faction that the constituency had not in fact had a free and

fair oprportunity of electing the caralidate which the majority

might prefer. This would certainly be so if a majority of

the electors were proved to have been prevented from recording

their votes effectively according to their owrn preference, by

general corruption or general intinidation, or by being

prevented from voting by want of the machinery for so voting,

as, by polling stations being damolished, or not opened, or

.by other of the means of voting according to law not Leing

supplied or supplied with such e rrors as to render the voting

by means of them void, or by fraudulent counting of votes or

false declaration of numbers by a Returning officer, or by

other such acts or mishaps. And %-e think the same result

should follow if, by reason of any such or similar mishaps,

the tribunal, without being able to say that a majority had

been prevented, should be satisfied that there was reasonable

ground to believe that a majority of the electors may have

been prevented from electing the candidate they preferred.

Mr. Walsh for the respondent answered this submission by

drawing attention to what he contended was the policy of the
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legislature demonstrable from the sections to which reference has

been inade, namely that only the most serious of conduct on the part

of the candidate or those for whom he was responsible was to lead

to the vitiation of an election without proof that the result was

affected thereby. He contended that Part V of the Electoral Act

was in effect a codification of the law on this subject and that

if the common law had any application in this State, at least it

did not apply in the particular circumstances under consideration.

it was also Mr. Walsh's contention that in attempting to establish

that the result had been affected, it was not open to the petitioner

to bring to account votes lost by reason of what he referred to

as "isolated incidents or mishaps' by which he meant, as I under-

stood him, incidents to the happening of which neither of the

parties had made any contribution. His contention was that votes

proved to have been so lost even if sufficient in number to affect

the result, could not, by virtue of the provisions of the Act, be

a ground for avoiding the election whatever the situation might be

at common law and that if the votes lost were insufficient in number

to have that effect, such votes could not be accuxmlated with any

votes proved to have been lost as the result of other allegations

in the petition.

The answer to the first problem, I think, lies in the

allegations in the amendment and in the proper interpretation of

s.164 of the Act. The amendment does not aver that a majority of

the electors in the electorate were prevented from recording their

votes by reason of the matters pleaded in the amendment or that the

election was not carried out under the electoral laws, but under

some other method. The thrust of the amendment is an allegation

in the alternative that the vote loss claimed in the petition came

about not by reason of official error, but, in part at least, as

the result of the action of the respondent by his agents implement-

ing a scheme to pressurise such officials. If the facts to support

this allegation were established, clearly s. 166 wiould have no

application. The question remains as to the effect of s.164. It
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seens to r.ae that in this section the legislature has stipulated

the circumstances in which it is open to the Court to vitiate an

election on the ground of the conduct of a candidate or his agents.

if the Court finds that a successful candidate has commzitted or

attemrpted to commit bribery or undue influence by subs. (1) of that

section, it is mandatory that the Court shall declare the election

void. Subsection (3), although far from elegant in its drafting,

seems to make it clear that the Court shall only avoid an election

on the ground of any other illegjal practice by any person, includ-

ing the candidate, if the Court is satisfied that the result of

the election was intended to be and was actually affected by such

illegal practice. it can hardly be said therefore, in my view,

that the legislative intent was that the Court should be at liberty

to avoid an election by reason of conduct of a candidate or his

agents which falls short of the contravention of any of the provis-

ions of the Act without proof as to the effect of that conduct on

the result of the election. The petitioner' s counsel accepted that

the conduct averred in the amendment, if proved,, did not constitute

an illegal practice. It seems to me therefore, that notwithstanding

the amendment, the petitioner remained in the situation in which

he was prior thereto, namely that he bore the onus of satisfying

the Court that the result of the election had been affected by the

matters complained of in the petition in its amended form.

I do not agree, however,, with Mr. Walsh's submission that

the common law of Parliamentary elections has no application in

this State. There is a long standing line of cases which are

collected together and discussed by Smith J. at p.202 of his judgment

in Scarcella v. Morgan (1962) V.R. 201 to the effect that Courts

exercising the type of statutory discretion conferred by s.162 of

the Act, ought in general to apply the rules of the common law of

Parliamentary elections unless it clearly appears that the provisions

of the statute are intended to supersede the common law in any

particular. in my opinion there is nothing in the Act which would

preclude this Court for example in circumstances such-as a natural
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disaster, the proven effect of which was to prevent the majority of

electors from recording their votes, from applying the cited dicta

in Woodward v. Sarsons and like cases, on the basis that there

was *no real electing at all". Likewise it seems to ne, that there

is nothing in our statute to supersede the co~mmon law dicta that a

Court may take account of the vote loss accruing to a candidate

from various different incidents whether or not the conduct of the

candidate contributed to their happening. _yt follows that if it

is established that an inciden t such as that in which Sergeant

Corker is said to have been involved has resulted in lose of votes

to the petitioner, those votes may be accumulated with vote loss

brought about by other allegations in the petition for the purpose

of demonstrating that the result of the election has been affected.

rys ELECTOAL ACT

Before entering upon the facts relating to the objections

raised in the petition, it is desirable to consider the scheme of

the Act and those particular provisions thereof which relate to

the duties and obligations of the Chief Electoral Officer and his

subordinate officers, as it was to the actions of these persons

on polling day that much of the evidence was directed.

The long title of the Act is U"jn Act to regulate Parliam-

entary Elections* but it is this statute which also confers the

franchise. The Act restricts the franchise in traditional manner

by employing the criteria of age, citizenship and residency to

qualify voters. There are certain specific disqualifications from

enrolmnent none of which are of relevance to these proceedings but

it Is worthy of note that for practical purposes the franchise did

not become universal until 1962 in which year the Act was amended

to expunge the disqualification of any person who was "a native

mccording to the interpretation of that expression in s.2 of the

.qative Administration Act 1905 - 1947, who was not the holder of a

:ertificate of citizens'hip pursuant to the natives (Citizenship

Rights) Act 1944-19500.
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Each person whose name is on the roll for a district is,

suject to the Act, both entitled and required to vote at any

clection of a member of thie Assenbly and of a member of the Council

for tiie Province of which the district forms part.

Provision is m~ade for the administration of the Act,

under the Ninister, by the Chief Electoral officer who is empowered,

inter alia# to *give such directions as he may consider necessary

or expedient to implement the provisions of the Act for the proper

and efficient conduct of any election' (s.102A(2)). Hie is

required to appoint a Returning officer for each province or

district whose particular responsibilities include the provision

of adeqjuately staffed polling stations to facilitate the exercise

of the franchise on polling day. The Returning officer in turn

is obliged to appoint an officer to preside at each polling station

in his province. At the conclusion of the polling, it is the

Returning officer who supervises the count# admits or rejects

completed ballots and makes the declaration of the poll.

on polling day, however, the fresiding officer at each

polling station also has important functions to discharge. He

is responsible for the maintenance of order within the polling

place anid is required to ensure that no person, other than those.

for Whom the Act makes provision, enters and remains there

except for the purpose of voting. The Presiding Officer is

also required to rule upon the entitlement of the would be

elector to exercise the franchise and in appropriate circumstances

the need of an elector for assistance in recording his vote.

Upon him, the obligation of marking an illiterate ballot paper

Wacordngto the instructions of the elector" i's Imposed.

Sections of the Act dealing with these obligations and duties

were debated at length during the hearing and call for individual

consideration.

DETERMAVION 0 OF JsNTITLENYi TO VOTE

Section 119 of the Act contains a series of questions
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vf'hch would appear to be desigiied to assist the rresidiag officer

in determnining the entitlement to voto of a person presenting

hinseif to the Presiding officer and claiming to vote. The

first only of the prescribed questions is mandatory; the

remainder may be put by the Presiding Officer and he is required

to ask the questions of the wtould be elector if req~uested by

a scrutineer so to do. The consequences of the answers anid

the role which the Presiding of fice~r is to play before a would

be elector is to be excluded from voting, are dealt with in

succeediing sections. These sections when read together, appear

to me to reflect the concern of the legislature to m'aintain

responsible use of the ballot on the one hand, and to protect

the individual's right to vote on the other. This group of

sections must be construed as a whole, bearing in m-ind that

*it (the Act) is intended to implement the franchise and that

Parliament did not intend to take away the rig~ht of franchise

unless by clear words or implication". Wollf. J. (as he then

was) Taplin v. Hegney 50 W.A.L.R. 5 at p. 6. The relevant

sections are as follows:3

"119. (1) The Presiding officer shall put to any
person claiming to vote at any election the following
!6uestion:-

(a) Do you live in the electoral district of
............. being the electoral distriot

for i ;i;0 te0person olaina to vote or' the
electorat district that forms part of the
province for which tho person olaima to
V otf7?

And if such question is answered in the negative,
the following additional qu~estions:-

(b) Have you within the last preceding three
months bona fide lived within that district?

(c) Where was your place of living in that elec-
toral district?

(2) The presiding off icer may, and at the request
of any scrutineer shall, put to any person claiaing
to vote at any election all or any of the following
additional qu.estions: -

(4) Are you the person whose name appears
as . 9 & e ........../)hera state name
under w~hich person claine to votE7 on the
roll for ...................... here stat*
Die trioP77
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(M Pre you of the full age of eig~hteen years?

Mf Are you a natural -.orn or naturalised sub-
ject of the Que~en?

(fa) Hlave you lived in the Commoniealth of
Australia for six months continuously?

(y) have you lived in Western Australia for
th',ree months continuously?

(h) Have you already voted either here or else-
where at tils election?

(i) Are you disqiualified from voting?

(ia) !lava3 you applied for a postal ballot paper?
(and if tha anm-iar to tis cuestion is Yes,
the further question, Have you received a
i-ostal ballot paper for this election?).

(j) Where is your place of living~ in the Electoral
District for which you now claim to vote?

(3) The p~residing officer shall wcak-e a note in
writiany of tha narie and number on the roll of each
eletor cuestioaed under subsection two, and of each
U cctor .andar whose name any cpar--on questioned
claizmed to vote, an4 of each reply or refusal to rei.,ly
on the part of su.ch elector or -.)reon.

(4) The ;,roiinit offico:r r.:ay and shall, when
rac~uester by a Scutiner, raquire any pierson
clalimina to vote to iuaha a declaration in the
ji~sCriei formu 4,w-ore rectaiviag a Lallot paper.

(5) Subject to the provisions of section one
huadrad and twenty-two A of this Act, the electoral
rcll1 in force &L the ti.e of the 6ecision shall be
coziclusive cviCernce of the right of each person
cE Lolled thetreon to vote as an elector, uuluss he
refuses to anewcr fully any euch custion put to hin
by the prai;in~ ofticar, or to make the declaration
roec ucztciL, of imr, ur fails by his aiisweXrs to satisfy
the presidin ; officer that he is entitled to vote.

(6) Ia Cia casa of a conjoint clection a aeter:iria-
tica of cntitlecint to vote at the election for tihe
.Psri~y dote.raines the antitleiaezit to vote at the
corresk..onding election for the Council and only one
cLeclaration is recuircd unCer subsectioin (4) of this
.,eCt6ion.

120. if aziy parson refuses to answer fully "ny
sucii qustion 1put to hiif& by tlie 1'residini officar,
oS- to Lake the declaration rec-uested of hUn, or fails
zy ais aaswer to L.atisfy the presiding officesr that he
is entitle" Lo voe, his claim. to vote shall be rejocte, :.

121. The elector's answers to thnc questions shall
lie conclusive~, a"d the iiLatter shall rnot be further
inquired into during the pollin,,.
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123. (1) iAo elector shall at any election be
required to answer any question or to make any
declaration# except as herein provided.

(2) ijo person claiming to vote at any election
shall be excluded from voting thereat except by
reason of-

(a) it appearing to the presiding officer, upon
putting the questions hereinbefore pre-
scribed, or any of them-

Mi that he is not the person whose name
appears on the roll, or

(ii) that he has previously voted for the
province or district at the sam
election, or

(iii) that he is otherwise not entitled to
vote under this Act; or

(b) such person refusing to answer any of such
questions3, or to make the declaration
required under sections one hundred and
nineteen and one hundred and twenty-two.

125. (1) If the name under which the elector
claims to vote is upon the copy of the roll, and his
right to vote is not challenged, or, if challenged, he
ma~kes the necessary declaration, or answers the
prescribed questions satisfactorily, the presiding
officer shall deliver to him a ballot paper.

A person claiming to vote who refuses either to

answer the prescribed questions or to make the declaration referred

to in s.119(4) presents no problem, as both ss.120 and 123 (2)(b)

put beyond doubt that in either instance that person's claim to

vote is to be rejected. Conversely, if the person makes the

declaration when requested so to do, or if the person answers

the question adequately, it is not open to the presiding officer

to enquire further. Sections 121 and 125(l) make this clear

and even if the Presiding Officer knows the person seeking to

vote is swearing or answering falsely, he cannot refuse to allow

the voter to vote (see Rogers On Elections 17th. Ed. p.106).

The question which was debated at length before me was

the obligation of the Presiding officer in the case of the

would be elector, who is enrolled but who in the opinion of the

Presiding officer, due to an imperfe~ct knowledge of the English
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lanyiuaqe has either f ailed to answer one or Lo~cre of the

questionls, or for like reasons has given an answer to one

or more of such questions which is incorrect or which prima

facie, would disqualify him from voting. Section 120, the

marginal note to which is *consequences of answer* is, as

:1 have said, in imperica1 terms in relation to the refusal

of the would be elector, either to answer the question or to

make a declaration, but the section otherwise sp~eaks of

failure 'by his answer to satisfy the presiding officer of

his entitlem~ent to vote". The role of the Presiding officer

in circwistances which could lead to the excclusion of a would

be elector, to my mind# is made clear by the provisions of

s.123(2)(a). The words "it appearing to the presiding officer

upon, putting the questions hereinbefore prescribed" in that

sub-section constitute the presiding officer the adjudicator of the

entitlement of the would be elector to vote on the basis of the

response of the person seeking to vote to the prescribed

question: af Chaanell J. Robinson v. Sutherland Corp. (1899)

1 Q.3. 751 at 757. The negative form in which the sub-section

is cast, in my view, emphasises the intent of the legislature

that it is only vshen the answers of the would be elector carry

conviction to the mind of the Presiding Officer as to one or more

of the izatters of which the sub-section speaks, that such person

is to be excluded fr"ou voting. As the Presiding Officer is

req~uired to form an opinion as to those matters on the basis of

the answers of the would be elector a proper evaluation of such

answers must entail satisfaction on the part of the Presiding

Officer that the would be elector has an adequate appreciation

of the miatters being put to him. It does not follow therefore

that an incorrect answer, or an answer which prima facie

renders a person ineligible to vote, automatically disfranchises

that person. If, in the opinion of the Presiding officer, the

formal language in which the sections are framed is b eyond the

understanding of the person seeking to vote, in my view# it is

his obligation to re-phrase the questions in more simple language
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or to see~k the assistance of an interpreter to ensure that the

questions are properly understood, before he excludes thatperson

from voting. Knowledge of the English language is not one of

the qualifications of an elector laid down by the Act* ?-loreovers

it seens to me, that 8.125(1) of the Act is expressed in terms

which in the circumstances outlined would make it obligatory

upon the Presiding Officer to afford the person who.. in his

opinion, has not refused to submit to the questions an opportunity

of miaking the declaration referred to in s.119(4) before he

excludes that person from voting.

Another question which arose in relation to these

sections, was whether it was open to the Presiding officer to

put the questions prescribed in s.119 to a would be elector

after is name had been struck through on the roll# or after

he had been handed ballot papers. The section is silent as to

when the request may be m~ade by the scrutineer. Prima facie

it would seem the request should be made when the person presents

himself to vote and clearly it must be made before that person

has marked the ballot paper and deposited it in the ballot box,

as the person has then voted and is no longer "a person claiming

to vote" (s.119(2)). The answer to the question, I think, lies

in the change of status of an individual when he has received

the ballot papers. As I have said in s.119, he is "a person

claiming to vote's but under a.125(l)., he becomes an elector

"if the name under which the elector claims to vote is upon the

copy of the roll and his right to vote is not challenged, or,

if challenged# he makes the necessary declaration or answers the

prescribed questions satisfactorily". In any of these events,

the Presiding officer is directed to deliver to him a ballot

paper and thereafter the individual who entered the polling.

place as a person claiming to vote is referred to as an "elector":

see as. 127 to 129. Observations which are apposite to the

circumstance of a person claiming to vote who has been handed

ballot papers are those of Miontague J.A. in Duclos v. Pritchett

(1952) 3 D.IJ.R. 261. In that case, Montague J.A. was a
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which while not having a provision similar to s.125 (1) of

our Act, did contain a section conforming in most respects to

s.127 of our Act. In relation to the role of such an elector,

Montague J.A. had this to say at p.267:

'Again, after the individual has# by the delivery to him

of the ballot paper, become recognized as an elector, he

has in a sense become an automaton. The word "shall* is

used throughout the section and is to be construed as

imperative. He is to forthwith proceed to the compartment#

mark his ballot paper, fold it, leave the compartment,

deliver the ballot paper to the deputy returning officer

and leave. The language used throughout the section does
not countenance the suggestion that there can be any
objection or interference during his completion of the

full procedure laid down. The receipt by him of the

ballot paper constitutes his ticket, he takes off on a
thirough trip which ends only with him stepping out of the

polling place.

In my opinion it is mandatory for the Presiding

officer to put the questions prescribed in s.119, if the request

so to do is made before the person-claiming to vote is-handed

ballot papers, but that once this in done the questions should

not thereafter be put. Delivery of ballot papers by a Presiding

of ficer to a person claiming to vote is recognition by the

Presiding Officer of the entitlemnent. of that person to vote.

SECTION VOYES - SECTON 222A

This is one of the sections in the Act designed to

facilitate the exercise of the franchise and it makes provision

for the recording of what has become known as a *section vote'

in a number of different circumstances. The only circumstance

relevant to these proceedings was that occasion when a would be

elector presented himself for votiLng, claiming to be enrolled

but whose name could not be found on the roll by the Presiding

Officer. The question which arose was whether in such a

circumstance the Act imposed an obligation on the Presiding

Officer to inform the person claiming to vote of his entitlement
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1 .

'to record a section vote. So far as it is relevant to such a

circumstance, the section is in the following terms;

122A. (1) N~otwithstanding anything contained in

this Act .... where any person who is so enrolled so claims

to vote at such a polling place and his namze cannot be

found on the roll by the presiding of ficer ... may subject

to this Act and the regulations, be permiittedl to vote if -

(c) in the case of a person xhose nameo is on the roll for

a p~rovince or district as the case m~ay be but cannot

be found by the presiding officer, he claims that his

nam- a::.--ars or should ap,-ear on the rolli

and if, ia every such case, such person makes a declaration

in the irescribed form before the presiding officer at the

polling place.

Proviaions conforming to this section in legislation

in ot~er States have been subjected to judicial scrutiny on a

number of occasions. Cuthbertson v. nyler (1943) Tas. S.R. 59 is

autliority for the proposition that an approach to the Presiding

officer, or his poll clerk, to vote and withdrawing when not

found on the roll, is a sufficient claim to vote. In Xean v.

Kifry (sup~ra.) Isaacs J. was concerned with the interpretation

of a like Comrmonwealth provision (s.121). In circumstances

similar to those outlined, he had this to say at p.456:

'T1hC eVideiICU rtdkeS very evident to Li the Sireat dusirability

in cases arising under s.121 'Chat presiding, officers should

inforrai intunding voters that a declaration is necessary and

not trust to the voter knowing this requairement of the laW.

The voter m~ay not be aware of it, and consequently onit to

comply with it, thus losing the vote.

In Cuthibartson v. Tyler (1943) Tas. S.R. 59 Morris C.J. applied

this dicta and held that a voter in similar circumstancos had

been wrongly deprived of his vote and speaking of the dicta

of Isaacs J. in Fell v. Vale (N1o. 2) 1974 V.R. 134 at 137,

G owans J. said:
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"it was to the effect that a person offering to vote

and faced with an assertion that he is not enrolled or

is struck off the roll has done all that he need do

under the provision and that it is the presiding officer's

duty to inform him of his rights.I

Gowans J. went on to point out that the effect of this decision

had been neutralized by the insertion in the Commonwealth Act

in 1922 of s.194A which provides that on the trial of any

petition, the Court of Disputed Returns shall not admit evidence

of any witness that he was not permitted to vote in any election,

unless the witness satisfies the Court, not only that he

claimeod a vote but also that he complied with the Act and

rugulations. There is no similar provision in our Act and

therefore it seems to me that the application of the dicta cited

is not open to question. Indeed I understood Mlr. O'Dea, counsel

for the Chief E~lectoral officers in his final address to concede

this to be so. It follows the-refore that if the Presiding

Officer is unable to find the nam of a. would be voter who

claims to be enrolled on the roll, then there is a duty on him

to inform such person of his right to claim a section vote.

ASSISTANCE TO ILLITHRATE ELECTORS - SECTION 129

This section m akes provision for assistance to be given

to physically handicapped and illiterate electors. As the

franchise is conferred absolutely and all persons enrolled are

required by the Act to vote, the need for such a provision is

patent. The section deals separately with physically

handicapped and illiterate electors, and in so far as it is

relevant to the latter the section is in the following terms:

S (3) If any elector satisfies the presiding officer

that he is so illiterate that he is unable to vote without

assistance, the presiding officer, in the presence of such

scrutineers as are present, or, if there are no scrutineers
present, then in the presence of -

(a) another electoral officer; or

(b) if the elector so desires, in the presence
of a person, other than an electoral officer,

appointed by such elector,
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shall mark the elector's ballot pap~er according to the

instructions of the elector, and fold and deposit the

ballot paper for him, after which the elector and any

person appointed by him, shall quit the polling place."

The questions which arose during the hearing in relation

to this section were twof old. The first was whether the section

imposes any obligation on a presiding officer to proffer

assistance to a person whom he knows to be illiterate, without

that person first seeking assistance from him. The contention

of counsel for the respondent was that on its proper construction,

the section imposes an obligation on the handicapped person

to seek assistance and that it is not open to the Presiding

officer to give assistance unless his aid has been sought. It

saay well be that in many situations an elector, as a pre-

requisite to his right to assistance, would be required to

establish the existence of the handicap to which the section

refers. The section, however, speaks only of the satisfaction

of the Presiding officer as to the existence of the handicap.

if he is so satisfied, whatever the reason - for example prior

acquaintance with the elector or observation of his action. in the

polling place - th~en the obligation to give the assistance for

which the Act makes provision arises. To paraphrase what was

said by Isaacs J. in Kean v. Kirby (supra.) in relation to

section 121 of the Commonwealth Act, wthe voter may not be

aware of the provision in the Act and may not seek assistance,,

thus losing the vote". If the Act imposes an obligation on a

Presiding Officer to inform an elector,literate or not, of his

entitlement to record a section vote, a fortiorip is it his

duty to inform a person known by him to be illiterate, of his

entitlement to assistance in recording his vote.

The second question related to the sufficiency of the

instruction given by the illiterate elector to the Presiding

officer and in particular whether the presentation by the

illiterate elector of a How To Vote card was an instruction

which would enable the Presiding office to complete a formal



22.

'ballot da u on the elector's behalf. To i~iy rnind this is not

a question which may bo answered by construction of the

section. N~ot surprisingly, the section does not attempt to

define the form the direction to the Presiding Officer shall

take, nor is there any reference therein to the use to be made

of How To Vote cards in this regard. The question of whether

an illiterate eleoctor has given or attempted to give a

direction to the Presiding officer which was, or should have

been, sufficient to enable the Presiding Officer to complete

a formal ballot paper on behalf of the elector, iaust remain one

of fact in any given instance.

APPOINTMENJT OF SC'RUTI7ELRS - SECTION 214

Scrutineers are the only persons perinitted to remain in

the Polling place on polling day, other than the electoral

officers, policemen on duty and an elector while he is voting

(s.115). Provision for the appointment of scrutineers is made

in s.114. Sub-section 2 of that section provides: that such

an appointment shall be made by written notice to the Returning

or Presiding Officer, signed by the candidate or without such

notice by permission of either officer. Sub-section (3) provides

"every scrutineer shall, upon his appointment, make and subscribe

a declaration in the prescribed form" in the presence of one or

other of such officers.* T'he question which was debated during the

hearing was whether the appointment of a scrutineer was comp.lete

when the notice referred to in sub-section (2) was delivered to

the appropriate officer, or whether the tmaling of the declaration

referred to in sub-section (3) was a pre-recluisite to the

ap~jointnient of a person as a scrutineer. The answer to this

qjuestion turns upon the moeaning to be given to the words "upon

his aiipointment" in sub-s. (3).

That the meaning of the words "on" or "upon" varies

wiLh reference to the context in whicha such words appear in the

statute, was long ago made clear by Denman C.J.. in T,. V.

Arkwright 12 Q.B. 970, whon he said:
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UThe words 'On' or *upon#, it has been decided, may

either mean 'before* the act done to which it relates.

or $simultaneously with* the act done or 'after' the

act done according as reason and good sense require,

with reference to the context and subject matter of the

enactment.

When considering which of the meanings discussed by Denman C.J.

is applicable to the word *upon* in this instance, one must

remeaber that secrecy is one of the paramount principles of

the Act "for the purpose of safeguarding the freedom of

elections": cf Isaacs J. Kean v. Kirby (supra.) p. 4 69.

One need but refer to sections such as s.127 to which reference

has already been. made, and those sections of the Act which

require all electoral officers to make declarations as to

secrecy for confirmation of this. The importance of the

principle of secrecy of the ballot was discussed by Kelly and

N~orton Js. in re South Waterloo Province Election - !~ercer v.

Homuth (1925) 55 O.L.R. 245. The Judges were speaking, of course,

in relation to Canadian legislation* but what they had to say

is equally applicable to our legislation. At p. 250 they said:

The provisions of the Act which relate to secrecy of

the ballot have been framed with care, not only to ensure

secrecy, but also to afford the fullest opportunity to
each voter to record his wishes'deliberately and without

interference and free from publicity and from conditions
which might operate as an embarrassment or intimidation

in the free exercise of his judgment. One can conceive

of cases where, if secrecy in voting is not assured, a

voter may be influenced, by one consideration or another#

against recording his vote in accordance with his real

wishes and intention.

In the context of legislation framed to incorporate this

principle, it seems to me that reason and good sense require

that the word "upon" in s.114 should be construed to mean

"simultaneously withw and therefore that the appointmient of a

person as a scrutineer does not take effect unless and until

he makes the declaration prescribed in sub-s. (3) of s.114.

The section of the Act providing for assistance to illiterate

electors in its recently amended form, may be said to invade
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to in extent the privacy of an illiterate elector in that he is

required to give his instructions to the presiding officer, as to

the marking of the ballot paper in the presence of all scrutineers.

However* it cannot have been the intention of the legislature when

making this provision to undermine the principle of secrecy. This

would be the outcome if scrutineers could lawfully remain within

the polling place without first making the prescribed declaration.

OBJECTIONS R~AISED IN PETITION

An understanding of the course which the evidence took

during the hearing and the issues which ultimately fell for

determination by the Court, makes it necessary to refer again

in some detail to the pleadings filed by the parties and the

amendments made thereto during the hearing.

PLEADINGS

As I have said, the claim in the petition. was that the

vote loss on the basis of which the petitioner sought the declar-

ation that the election be declared void, occurred at the polling

stations at Kununurra, Turkey Creek, Halls Creek, Fitzroy Crossing,

Go-Go Station, Mowanjum and Derby, being seven of the twenty-one

polling stations within the electorate. As filed it was alleged

in the petition that errors of electoral officials at these

nominated polling stations, coupled with the actions of Sergeant

Corker in the proximity of the Kununurra polling station and the

activities of one Dixon at Derby and one Rowell at Mowanjum,

.resulted in large numbers of illiterate Aboriginal electors being

prevented from recording their votes, either with effect or at

all, whereby votes were lost to the petitioner sufficient in number

to have affected the result. in abbreviated form the errors of

the electoral officials were said to be :

Mi failure to mark ballot papers of illiterate electors

in accordance with the instructions of such electorsal

(ii) failure to put the questions prescribed by s.119 in a

manner which illiterate electors could understandl
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(iii) failure to inform electors who were enrolled, but

whose names could not be found on the electoral roll

of their entitlement to record a section vote;

(iv) the marking of two comipleted ballot papers with the

words *objection" by the presiding officer at K(ununurra.

The errors of these officers, it was alleged, were

contributed to by the failure of the chief Electoral Officer to

instruct his officers comprehensively and in a uniform manner as

to their powers and obligations pursuant to ss.1l9, 122A and 129

of the Electoral Act and the failure of that officer to make

proper arrangements for the conduct of the election.

Following inspection of ballot papers and other electoral

documents deposited by the Chief Electoral Officer with the master

of the Court, pursuant to my order, the petition was amended to

include a claim for the loss of additional votes. These votes

fell into a different category, in that the amended claim related

to specific ballot papers which were said to have been either

wrongly rejected from, or not admitted to, the count. Further,

prior to the filing of an answer by the Chief Electoral officer,

the petitioner with leave, expanded the allegations in relation

to the Chief Electoral Officer's administration of the Act.

The respondent and the Chief Electoral Officer, by their

respective answers, each made limited adm~issions, but in effect

joined issue with the petitioner on the issues in the petition

and Sergeant Corker denied that any action by him had resulted in

the loss of votes to the petitioner. in his answer the respondent

did not seek to assert that he had suffered any loss of votes by

reason of acts or ommissions of the electoral officers or other

persons1.

On the 2nd day of August 1977, as I have said, the

petition was amended to incorporate the allegation which became

known as G.16. This amendment imported a shift in emphasis in

the allegations in the petition, in that the alternative plea
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was that the conduct of the respondent and his agents, causedlor

contributed to the comnmission of those errors relating to as.119

and 129 of the Act, of which complaint was made in the petition

and the consequent disfranchisement of aboriginal electors.

on the 17th August 1977, the respondent filed an amendment

to his answer in which he denied the existence of the plan alleged

and the adoption by him of that or any other plan to deprive

aboriginal electors of a fair and free opportunity of voting for

the candidate of their choice.

This denial revived the question of discovery, it being

asserted by the petitioner that there were documents in the

possession of persons whora he said were agents of the respondent,

which became relevant to the matters in issue, by reason of the

denials in the respondent's amended answer. The application for

further and better discovery was resisted by the respondent on

the ground that the persons named were not his agents and in order

to resolve this conflict, on the 8th Septerber 1977, 1 ordered

pursuant to 0.26 r. 3 of the Supreme Court Rules that an issue

in the following terms be tried:

"were Robert Mitford Rowell, David Forster,, the Liberal

Party of W.A.Inc.# or any of them either individually

or in association with a coamittee or connittees, the

agent or ag ents of the elected candidate during their

electoral campaign for the seat of Kimbe-rley for the

election held on the 19th February 1977.

on the following day counsel for the respondent informed me that

he had instructions to make certain admissions in relation to the

allegations in the amendment G.16# which he said would obviate

the need for the trial of this issue. The nature of the proposed

adlaissions was then outlined. Counsel for the petitioner agreed

that in such circumstances, he would not press his application

for further and better discovery and it became unnecessary for me

to rule on the issue. In due course, the respondent amended his

answer to incorporate these admissions. In the amendiient, the

respondent admitted the adoption of a plan which was contained
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in the documient and annexures entitled "Instructions to Legal

Scrutineers in Kimberley Electorate", and that the means to give

the plan effect was the despatch to the Kimberley District of

five solicitors who (as at all material times the respondent well

knew) put the plan into effect at the polling station nominated

in the amendment to the petition. The respondent further admitted

that such solicitors were acting in the execution of the plan on

election day, but he maintained his earlier denial that the

intent of the plan was to deprive illiterate electors at the

nominated polling stations of a fair and free opportunity of

voting for the candidate of their choice.

These admissions were made at a late stage of the hearing,

but nevertheless in conjunction with the abandonment by the

petitioner of some allegations in the petition, they served to

reduce the issues requirihg determination. Apart from the amend-

ment thus made to his answer, the respondent also had amended his

answer to make allegations as to the conduct of the petitioner's

agents at the Derby polling station. This amendment was to the

effect that the actions of such agents led to the confusion of

aboriginal electors at that polling station, rather than a lose

of votes to the respondent and it was a matter which fell for

determination when considering events on polling day at that

polling place. At the conclusion of the evidence, the substantive

issues were:-

(a) were specific ballot papers and sealed envelopes

containing postal ballot papers respectively, wrongly

rejected from the count or wrongly not admitted to

the count;

(b) was the Chief Electoral Officer in error in his

administration of the Act

Mi in failing to provide sufficient polling places

and electoral staff in the electorate, or

(ii) in failing to instruct his electoral officers

adequately and sufficiently in the performance of

their duties on polling day, and
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did such error or Qrrors result in illiterate

aboriginal electors at the norainated polling

stations being prevented from recording their

votes with effect or at all;

(c) did errors by electoral officials at the nominated

polling stations provent aboriginal electors from

rcecording their votes x-ith effect or at all;

(al) did the conduct of the resporndent's agents at the

noz.dnated 1polling etations cause or contribute to the

commission by electoral officers at such polling places;

(e) did the actions of ffcrgeant Corker in the proximity

Of the Kununurra polling station deter aboriginal

electors w;ho ivould have cast votes in favour of the

petitioner from seeking to record their votes;

Mf did Haydn Dixon con-mit an illegal practice at the

Derby polling s~tation and was the out~ome the loss

of votes to the petitioner;

(U) was the proven accumulated vote loss to the petitioner

sufficient to have affected the result of the election.

STARDARD OF PERSUASIONI

The resolution of these ismues involves different

approaches and exercises by the Court. Allegations which relate

to the rejection of specified ballot papers by the Returning

officer, or the failure of the Chief Electoral officer to admit

to the counmt sxecified postal votes, require the Court to make

decisions either on the validity or invalidity of such ballot

papers-or the correctness of the decision of the Chief Electoral

officer to reject identified ballot papers to the count, In

neither instance is the Court involved in any enquiry as to the

intention of-the elector. The votes are recorded in writing

and that writing is the proper evidence of the way the elector

intended to vote.

Allegations asserting irregularities at polling stations,

the outcome of which, it was said, was that electors attending to
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vote either were prevented from voting or recorded informal votes,

involve different considerations and a different approach. in

such circumstances the intention of the person seeking to vote

becomes paramount, bearing in mind the need for the Court to be

satisfied that the result of the election has been affected by

the matters of which complaint is made. Evidence as to intention

is admissable 'to conserve the right of franchise of an elector

who has endeavoured to exert it's c.f. Isaacs J. Kean v. xirby

(Supra.) at 461. Evidence of the way in which an elector intended

to vote may come from the elector himself l again Kean v. Kirby

affords a precedent for this course, but in that event it should

be subject to the critical scrutiny and safeguards of which

Isaacs J. speaks in that case at p.462. Evidence as to intention

may also come, in my view, from contemporaneous evidence of the

way in which persons who cast informal votes in fact attempted

to vote as revealed by ballot papers recording a first preference

in the manner provided in s.128 and oral testimony of the elector

or others present at the time the ballot paper was marked as to

the circumstances which led to such ballot paper being deposited

in the ballot box marked only with a single numeral.

Generally, it seems to me, that standard of persuasion

applicable to proceedings of this type, is that which applies in

civil proceedings, save in the case of an allegation of an illegal

practice, in which event, it would appear that the criminal

standard is more probably applicable: c. f. observations Starke J.

Perkins v. Cusack 43 C.L.R. 70 at 73. However, before reaching

a conclusion establishing the affirmative of any issue, I have

borne in mind what was said by Willes J. in relation to electoral

cases in Tamworth Election Petition (1869) 1 0.14. & H. 84, that

a finding in favour of a particular proposition ought to be made

only upon evidence "proving the probability of the affirmative

to be so much stronger than that of the negative, that a rational

mind would adopt the affirmative in preference to the negative.

POSTAL BALLOT PAPERS

At or about the time the taking of evidence concluded,
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I ruled that five specified postal ballot papers rejected by the

Chief Electoral Officer should have been accepted for scruti ny

and I directed that my Associate open the envelopes containing

the ballot papers so that the scrutiny could take place in the

presence of counsel. The scrutiny thus directed, dhowed that

all five votes were formal and cast in favour of the petitioner.

It is convenient that consideration of the issues should commence

with the recording of my reasons for so ruling and that I should

also deal with other disputed ballot papers in relation to which

evidence adduced at the hearing was not relevant.

It was 'establdie in evidence that f ive electors, William

Gogee, Billy NIick, Ginger Miller, Billy Broin and Tarco Pindan

had each made prior to polling day written application pursuant

to s.90 of the Act for a postal ballot paper. Subsection 3 of

s.90 provides that the application shall be signed by the elector,

but provision is made for an elector wqho is unable to write, to

make his distinguishing mark on the application. In each instance

but one, namely, William Gogee, the elector's rar~e was printed

in one form or another in the space provided for the signature

of the elector on the application form. In the case of William

Gogee the signature was written. In clue course postal ballot

papers were issued to each elector. Each of them being illiterate

was unable to vote without assistance and pursuant to subs. (5) (a)

of s.92, each of them appointed one Peter Ross of F'itzroy Crossing

to mairk their ballot paper. The directions prescribed by s.92

for regulating voting by itezr.s of postal ballot papers were

followed and sealed envelopes containing the htallot papers with

the prescribed declarations attached, were duly poated to and

received by the Chief Electoral officer. in each instance again

with the exception of William Gogee, the declarations had been

completed by the affixing of a mark for which subs. (5) (a) again

m~akes provision in the case of a person who is unable to write.

In the case of William Gogae, his signature on the declaration

was printed and not written.
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The Chief Electoral Of ficer upon carrying out the

scrutiny of the declarations as required by subs. (8) of s.92,

rejected each ballot paper pursuant to r.27Y(d) of the Electoral

.Act Rcqulations 1949 on the grounds that the signature of the

elector did not compare with the signature on the declaration.

The purport of r.27K(d) is that the officer conducting the

scrutiny must be satisfied that prima facie the signature oni the

application and on the declaration are one and the same.

Theli petitioner soiught the review of thiis d7ecision pursuant

to subs. (11) of s. 92 whic% Irovicls that the decision of the Chief

iLlectoral Office as to t-hc rejuction or adiision of any ballot

~.pr"is subject to review onlly by the Court of Disputed Returns".

Y~ean v. Kirby (.Sup,.ra.) aqain is a precedent for the proposition

that the re-examaination by the Court of the decision of the

Chief Electoral Off icor in such circumstaxnccs is to be intade not

on the material )-'eforc that officer at the tin-:e of' thie s'crutiny,

but on the basis of evidence adduced before the Cburt.

Each of the electors gave evidence before me, which

satisfied me as to their illiteracy and with the exception of

1U'lliam Gogee,, that each signed his or her name either by printing

such name or by making a cross as a distinguishing nark. W~illiam

Gogee, although illiterate, was able, with difficulty, either to

write or to print his name~. Each of the electors identified the

distinguishing marks on the applications and the declarations

and VWilliam Gogec deposcd to the fact that by error he had printed

his name in lieu of writing it whcin vialing the declaration. It

seemed to me that in these circumstances the requirement of subs.

(9) of s.92, nal--ly, that tim declaration relating to a ballot

paper Le signed by the elector to whom it vas issued, had been

met. I am fortified in this conclusion by s.211 of thne Act, to

the provisions of which m~y attention had not Leen drawn at the

tire I made my ruling, wrhich provides that the distinguishing

mark of a person unable to write shall, for the p.urjpozes of the

Act, be deemed to be the personal signature of that person.
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DISPUTED BALLOT PAPERS

Eight ordinary ballot papers were brought into question

by the allegations in the petition. of these disputed ballot

papers, five emanated from two specified polling stations, MIowanjum

anKununurra. These ballot papers were marked in the manner

prescribed in s.128 of the Act, but in each instance bore endorse-

ments made by the respective presiding officers at these polling

places and these iiarkirigs led to the ultim~ate rejection by the

returning officer of the ballot papers fromi the count. In each

instance the respective presiding officers gave evidence as to the

circumstances in which the endorsemient was made and therefore,

the question of the propriety of the rejection of these ballot

papers from the count, I think, more properly falls for consider-

ation when dealing with events occurring at those particular

polling places. Of the remaining ballot papers, I agree that

two were correctly rejected from the counit, but I consider that

one should have been admitted.

Exhibit Ijo.10E has numbers marked on the back of the

ballot paper. Nurbers 1# 2 and 3 show through the paper onto

the front and appear wiithin the squares opposite the names of

the candidates. In mty view, s.128 of the Act which is cast in

imperical ternis, requires that there should be a substantially

distinct marking of numbers and that the marking must be on the

face of the ballot paper. In my opinion this vote was properly

rejected from the count.

Exhibit No. 26 has the nirncrals 1 and 3 in two squares*

and in the third square there is a synbol which was said to be

a poor attempt at the numeral 2. in my view, it is not possible

to identify this marking either as a Roman or Arabic numeral and

the vote was properly rejected from the count, by reason that it

does not comply with s.128 of the Act.

Exhibit No. 10B. The elector clearly indicated his first

and second preferences by marking nun Cerals in the appropriate
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respondent represents L-itber tLe numberal 3 written in reverse

f ashion of the letter L. WVhat appears to be the letter D has

also been printed adjacent to the lianve of the respondent. In this

instance the uarkings in question relate only to the elector's

third preference.. If this square had been left blank.. the

elector would have cast a valid vote by reason of the proviso

to a.139 (d±) which provides that if numerals in arithmectical

sequciice are placed opposite the narmes of all canc~idates but one,

the next following numeral shall be deexred to be placed opposite

the naiae of the rer.aining candidate. The markings made by the

elector create no confusion as to his first or second preference,

nor do they serve to identify him and hence render the ballot

paper informal pursuanit to s.139(c). In my view this ballot

paper should have been auriitted to the count as a vote in favour

of the petitioner.

HLECA2OjAL ARRAPGRMSMYS

It is convenient to comience coiisirieration of those

objections in the petition which relate to the cuustion of

whuttner aLoriginal electors were prevented frcaa recorcing their

votes witti effect or at all, with the arrangeriunts made for the

conduct of the election.

The allegationsixi trx.a petition, that the Chief Electoral

Oificer in the awzrinistration of the Act failed to provide

sufficient polling places and electoral officials to ensure that

abori~jinal people duly enrolled, could fully and freely exercise

their right to vote in the event that scrutineers demanded that

each of such electors be asked all of th~e questions'prescribed

in s.119 atid that the electoral personnel in the polling stations

were insufficient in number, were not pressod iL' counsel for

the petitioner in his final address on the basis that the Chief

iLlectoral Officer could hot reasonably have foreseen the use

which the respondent's scrutineers would seek to make of s.119.
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Tihc eVi~u1c,- of ti-e j. rusant incwc-blent of thec off ico of

tile Chief A1~1ectoral Off ic,:,r, rhr. hiacirntyra, was that never before,

ciuriag Inis long career in the LlectoraJ. Office# had it been

Drought to his attention that blankiet questioning of would be

electors had been demaanded by scrutiin--urs3 and that lie had no

reazon to anticipate that such a re~~twould be m~ade in the

Kixabvrley province on election day. :4r. 11onf,)r the Returning

officer for the province and othar ptersonis vith experience as

Prk.si-ding officers, also gave like evidence and therefore there

cani Le no doubt as to the propriety of the concession Trane by

counsel for tiv. LQtitioncr. The evidence of these per~c:s also

s5atis fied rae t~iat other alleogations in the petition touching upon

the a"'equacy of polling stations and the staffing of thiem' had not

been made out. iVr. iion jor, following a survey of the area in

1976, I-ad rucownendied that thie nur&ber of polling stations be

izicre azad fron thirteen to twenty-one to take account of increases

in enrohient in tie electorate anu this ruco-iuedation had been

iiaZ~.lon nted by iLr. Ekaclntyre. It wa!3 al ,o clear from 1'r. Monger's

cvi-deaice ti-at 11he had boo-n careful in tile choice of elactoral staff.

Being aware that a not insignificant nuiniber of the electors

enrolled W~ere tuisohisticated aboricinals with little or no

for:,al education andl being vnindful, of the com-unication problens

eAx'CriCn-ccd Lt- -c: .ople not only by reason of t-heir lir, ited

knowledycu of Llu~l.- !i, but also by reason of their characterintics

of tii-tidity arid slyucas, Aae hau ensured that at each 1ling

sta'tiuzi tUitrQ uas an officer accustoi! to dualinyi with then.

It was not su9 ~tjestad that at each i,<Alin9 i.laCe titt~rC WtS an officer

sufficiciitly faiailiar w;ith the variuu.-3 dialects of these j-.oo

to be alble to act in the capacity of aii interpireter. In

Lr. LoIn~jerls view, the provision of staff with such am ability

was both irtpractical and unnecessary so long as an officer

expcrienced in com-z,*unicatinV with thiem by r~asof the use of

simi~la or creole ty-j..e Ln~lish was present at each p-ollinS station.

hfaving observed a large nwnber of these unsophisticated aboriginal

persons g;iving evi~.ence during the course of the hearing, I have

no 41oubt that this was a correct assessLient.
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Vhe remaining live issue as to the administration of the

Chief Electoral Officer, related to certain of the instructions

issued by him to Presiding Of ficors. The instructions, the subject

of cmlaint, were contained in two documents. One of such

docuents was the booklet entitled "Instructions to Presiding

officers", copies of the 12th. edition of which were issued to

all presiding officers at the nominated polling stations,

approximately one week before polling day. The other was a

telegram despatched by the Chief Electoral Officer to presiding

officers in the K~imberley and three other electorates on the eve

of the election.

The criticism of the booklet was that except in relation

to domestic matters, such as the internal layout and furnishing

of polling places, the booklet gave little or no guidance to

presidinag officers as to the porformance, of tlheir duties. It was

said that the prdsiding officers invariably were "ad hoc" personnel

drawn from various walks of life, who not infrequently were

unfamiliar with the conduct of elections and usually had limited

experience in the interpretation of statutes. Therefore, it was

contended, it was the duty of the Chief Electoral officer to give

clear and explicit directions as to the obligations imposed on

presiding officers by the Act, and that the issue by thie Chief

Electoral Officer of a booklet which did no more than repeat

verbatim those sections of the Act, relating to their duties

without guidelines as to the perforiance of their tasks was not a

proper exercise by the Chief Elactoral Officer of his powers

under the Act.

The power conferred on the Chief Electoral Officer by

s.102 (a) (2) is discretionary "to give such directions as he may

consider necessary or expedient to implezvent the provisions of this

Act for the proper and efficient conduct of any election% it in

a well accepted principle of law that a discretion allowed by

statute to the holder of an office is intendud to be exercised

*according to the rules of reason and justice. It is ti; be not
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arbitrary, vague and fanciful but legal and regular. And

it must be exercised within the limit, to which an honest man

cornpctcnt to the discharge of his office, ought to confine himself:'

c.f. Lord Halsbury L.C. Sharp v. Wakefield (1891) A.C. 173 at

p.179.

It is not open to question that presiding officers have

important responsibilities and functions on polling day, but

whether directions to them as to the manner in which they are

to carry out their duties should contain advice which involves

either construction or interpretation of the sections of the Act

laying down those duties, raises a very debatable question. It

seems to me that if the duties of presiding officers are not

spelt out cloarly in the Act, then it is a matter which calls for

the attention of the legislature. To my mind the contents of the

booklet issued by the Chief Electoral Of ficur do not in aniy way

offend the cited dicta of Lord Ualsbury.

Miy conclusion is otherwise in relation to the telegram.

In my opinion its despatch by the Chief Electoral officer on the

eve of polling day was not, in the circumstances, a due exercise

of his discretion. Likewise, in my view, its text does not

com within the confines of those rules which the holder of a

statutory office should observe when exercising the discretion

conferred by the statute.

The telegram purported to give guidance to presiding

officers as to matters which such officers should avoid when

accepting instructions from~ illiterate electors, as to the

m~arking of their ballot papers - guidance which the Crown

Solicitor who drafted the text of the telegram referred to in

evidence as "advice in a negative form', rather than "guidelines'

or "instructions". It was advice or guidance for which there

was no authority in the statute. The text of the telegram was

as follows:
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"TO ALL PRESIDING OFFICERS IN TIM KIMB3ERLEY# PILBARA,
GASCOYNE AND MURCHISOI-EYRE ELECTORATES:

Because of the recent amendments to Section 129 of the

Electoral Act it is suggested that when taking instructions

from illiterate electors it would be advisable to avoid -

1. Asking the elector to indicate his preference by

reference to a party named by you.

2. Asking the elector whether he desires to vote for a

particular candidate named by you.

3. Marking on the Ballot Baper any preference not

specifically indicated by the elector.

The evidence disclosed that the Hon. the Attorney General

instructed the Crown Solicitor to draft the telegram and that

its text was settled jointly by them. The text of the settled

draft was then forwarded to the Chief Electoral Officer by

the Hon. the Minister for Justice# being the Minister to whom

the Chief Electoral officer was responsible, undercover of a

meoin the following terms:

"CHIEF ELECTORAL OFFICER:

I am attaching a form of advice addressed

to all Presiding Officers in the Kimberley, Gascoyne,

Pilbara and 1lurchison- yre electorates.

This has been examined by the Crown

Solicitor, and I request that this be conveyed to all

appropriate officers prior to the commencement of the

Poll on Saturday, 19th. February.

MINISTER FOR JUSTICE

18th February, 1977.

The draft was received by the Chief Electoral Officer at

approximately 9.3Oam on the 18th. February 1977,.i.e. the day

preceding the election. Mr. Maclntyre was opposed to the

despatch of the telegram, be ing apprehensive of the possible

confusion which its contents would cause presiding officers.
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Hte sought advice from the Crown Solicitor, as to whether he was

obliged to send it. He was advised that he had no alternative

other than to obey the instruction of the Minister, and the

telegram was sent at approximately 11.00 a.m. on that day. To

my mind it was not only an instruction which Mr. Maclntyre w~as

not obliged to obey but one with which, in the circumstances, he

should not have complied. It was no part of the Minister's

function to usurp the exercise of the statutory discretion which

the legislature had vested in the Chief Electoral officer (cf

Lynskey J. Simius Motor Units Ltd. v. Minister of Labour and

National Service (1946) 2 A.R.R. 201 at p.205). Therefore, the

resultant despatch of the telegram by Mr. Maclntyre, cannot be

said to be a proper exercise of that discretion.

Mr. Maclnt yre recorded, in part, his misgivings in

relation to the contents of the telegram in a letter which he

wrote to the Minister for Justice on the day the telegram was

sent, the last paragraph of which letter reads as follows:

a I have despatched the telegrams as requested. My

own view is that the telegrams may cause some uncertainty

among the Presiding officers, particularly with regard to

the second paragraph which may be interpreted by Presiding

Officers to mean that they cannot read out to the elector

the names of-all the Candidates in the order in which

those names appear on the ballot paper.

However, the letter by no means expressed the totality

of Mr. lNaclntyrel's concern. His evidence was that in December

1976, having taken advice fromi the Crown Solicitor, he had

decided that he should not give any instructions to presiding

officers in relation to the manner in which the obligations

imposed on them when s.129 was repealed and re-enacted in that

month, should be carried out. The stand which he then adopted,

he thereafter maintained, despite pressure from various quarters

to issue an instruction as to the use to be made by illiterate

electors of *How to Vote" cards as a medium of instruction

to presiding officers, when requesting them to mark their

ballot papers. When he received the instruction to send
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tLzc tulcgrart 2iot only was he reluctant to e2art fromi thle stand

liaic: e had tatkcn, but also hie was concerned as to the misleading

naiture of its contents. He considered that the second item might

b;:- interpreted by illiterate electors in the mannher set out in

his letter to thie iAnister, but also he felt the lack of any

reference in the third item of the telegjram to How To Vote cards,

ight lead presiding officers to conclude that the presentation of

a How To Vote card could never a-mount to an acceptable form of

instruction asi to thea recording of the illiterate elactor's first

or su23sequent pxreferences.

The use to be i-aade by illiterate electors of these cards,,

was a n.atter concerninyc which he had received correspondence

frok! a ;1r. iBroo;.!Iial.i the President of tho Derby brancil of th0

Liberal Party of vK.A., in August 19.76 and it was also, a subject

Onl WhiCl lie heti lldti discussions in the followinj w.oith with the

i.turinc Ofticor, .-x. 1:ongjer. 1. uader~ztood. !Ir. !'aclntyre,

ii ais view, tliere was nothiriy novel' about the use of 11ow To Vote

cards as a maediurn of instruction by an illiterate elector, as to

the m~annicr ia wi he desired both I-is first and subsecuent

1?referenices toy Le recorded. ais view that suich a card prosented

by an illiterat-- cl1-ctor was an adequate arid proper moda of

inj-tructionk azi to Llie markzing of his, ballot paper, was shared

iby b oieLu t Ie had expressed concern to 1K-r. K.'.aclntyra

that in ".rior el1,ctioris there had been so-.s la.-ity by

i-rusiiiny officer.-; in ensuring that t.~card waz -properly

* re nrtea and tlia±t it re.,rosented t!.;c wishcr. of th3 el ctor.

.:r. i~roui±-1all's zissearticni, both ir, his correspondence wi-h the

Chlief Llectoral Officer and sb~secuntly when giving evidence,

was that an illitcrate elector could nct read and therefore

*:,reserntatioa of a 1Low Tio Vote car,-" coule n~ot of itself

cc'natituta a zufficiczt instruction to enable a presidiing officer

to coyaplete a pc~ alo aper on behalf of an illiterata

vo)tar.

With thAesa natturs in ind, when in Decenlber 1976 s.129 of the

le n
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Act was repeal-ad anu re-anacted in a f orm which imposed on

presiding officers the obligation of marking ballot papers

"according to the instruction of the elector*, he drafted

an aj~d~tto the booklet "Instructions to Presiding offies

incorporating the safeguards which he considered desirable.

The draft amendment wias based upon instruction contained in a

similar booklet issued by his F~ederal counterpart, The Chief

Australian E~lectoral Officer. The section in the Cormzonwealth

Act providing for avsistznca to illite~rate v~ters conformed to

s.129 as re-enacted and tnc substance of the instruction in the

Co~nonwealth booklet was that if the voter presents a H~ow To

Vote card, the presiding officer should road out the nam~es on

the card in the order shown and ensure that the list accorded

with the voter's wishes. If the answer of the voter satisfied

the presiding officer, then he was to mark the ballot paper in

thea Ii.nner indicated by the card. It was Mr. Maclntyre's view

that as an adiu-#% safeguard the presiding off icer, before reading

out the naize of the candidtcz~in the order shown on the card,

should first read out such names in the order shown on the ballot

paper. He prepared the draft inatruction in this form, but

haviuS doulbts as to whother he could issue iguch anm instruction,

consulted the Crown Solicitor. The advice lie was given was that

the proposed instruction could be interpretcKI as limiting the

powers of the presiinj~ officar and th~.t it s±iould not be given.

This advice, I think,. was correct. In any event, !ir. Kiaalntyre

acted upon it and re-drafted and submritted to the Uiniater for

Justice fA-or ap,:proval, aa am~endment to the wo~et~hich 'apart

from pointing up the difference in the iiarking of ballot papers

on behalf of physically handicapped electors and illiterate

electors, did no more than set out verbatin s.129 as re-enacted.

The mi4nister approved this draft and Cie anientled instruction

was incorporated into the booklet and issuod Lo Uhe presiing

officers in that form before the election.

Mr. Maclntyre hba d further discussiore with Mr. monger

in that month and subsequent thereto in which he confirmed his
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*viumns as to'-- t1ic- ua;r to be miade of How To Vote cards, but no

written instruction was issued by him~. Approxivniately two or

three weeks befurc the election, M~r Ionqer informed both the

ii titioner and on a different occasion, a Mr. KCe1 Mac~enziel

whom he understood to be closely associated with the respondent's

candidature of his view of the use which could be made by an

illiterate elector of such a card and of the type of advice that

he as Returning officer would be liviing to the p~residing officers

within the electorate.

On the 11th February 1977, the Minister for Justice

sent to 11r. Jaclntyre a copy of a letter the Iiinister had

received fro= :-.r. R~. 11. P~wlthe Chairm~an of the Liberal Party

Cai ailn Co;-j-ti Ltupe who, it would scem. also was actively

caaiiinhg tor the respondent in tha Kimarley electorate.

In thiis letter :Ir. iolldrew attucntion to whaat he dcscribed

A , ti±e "CozIfU~i~xI ,tiil C;Nistiav ill tiu K Alerley cCii

illiter.-te votiryt . isP letter w~as, in .Ifevft, a reulet that

wn iizstructioii be is~suedi by the Ciaf E2lectoral officer inforoting

,iresiding officeru thiat a haow To Votu card in tehands of an

illiterate wau "only to Leu taken as art iridication that ha. wants

to vote, but not necessarily how". '-Ir. Roelsview, as

uxrasseJ in L;;iz IAte wziz thatL "if t-..e illiterate cw& rermember

tne iia±..es ai ti.,. ur('Ir ha wants tie"- iii, iLe obviously can't

rfzcord a for-;, vL2_-;.

fir. huwQll w;as aot calleu to give eviuece at tite -hearing

cut, no otiier oviera~eu was adducedi ara to the existence of t:Le

alleced coafu.niuzi Lziur to ijolling Iday. ihen ie receivet "ae

1i.ttar,hr. .aciiityre iLaU no 1iiwle",u of th cru1 saiU to

L-xist and not surjoriingly "e Ceclinc".i Lo issue the instruction

ir. Liaclntyre Uraf ted a rejily to Lhr. Rowell's letter,

w.'ich was forwarued to the kiinister or, the 17th February 1977#

the gsustance of wai"k was that legal adlvice was to the efiect
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that specific in3Lructions to presiding officers as to how the

Zresidinq officer was to ascertain the instructions of the

(E-lcctor, to m~ark the clector's bal1lot pa,?r for hira should not

be issued. Oa the 16th February 1977, before this draft had

been sent to the M1-inister, Kr. IK'acIntyre received a message from

the Minister in the following terms:

OINSTRUCTIONS FOR PRUSIDIZIG OkFICEirmS PXC-.GAFD1WG

ILLITERATE VOTE'iRS

Presiding Officers to be informed that when having

satisfied themaselves that an elector is illiterate, that they

shall mzar): ballot paLgers for such voters according to the

vote-r's instructions as provided in the relevant section

of the Electoral Act.

Irrespective of whether the elector p~resents a candidate's

llww-to-vote card, the.Presiding Officer shall state the

nanaes of tie candidates to the elector, following which the

elector shall be required to indicate thie candidates for

whom he or s' e wishes to vote in the or'ur of his or bar

,Lreferancu. I'ailure or inability of an elector to indicate

his preference m~ust result in an iniform~al vote.

Plaaae ekisure that Presiding Officers are instructed

aiccording ly.

16th February 1977.

Upon receipt of this n~e5ssar,, Lr. Nacmntyre had a

taia3cusGion with thu irinicter in which hf: reinin&d-d the .listcr

of the advice c-ivcn by tho Cro,.m. Sol~icitor in tIcczmiur 197C,

and of his xner~o datcd bth Deceiiier 1976 tu t~li __;nirtcr inforiaing

him of thiat advice. Er. IacIntyre infori-ed thc liinizutcr tL-hat in

his view it war, then too laite for any instruction to be given.

Shortly after this discussioa and on thie sav~e day, Lr. LacIntyre

re.ccived a fUrtLCr ! LS~agC to the CffeCt that h1C, thle I LiL~iter,

Leli-eved that Oirusiainy of fficcrs raijht be y;ive tcug~es(~

$guidance' ot sor-., for. of procedCure they r~ay adopt". It would

30CM.-, kir. Laclatyra then sought f urthier advice from the Crown

Solicitor, who reiterated his earlier statc:Lent that he did not

think any instruction should be giviii. Anothjer discussion than
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took place between the Ninister and Mr. Tlacintyre, in which Mr.

?MacIntyre inforned the Minister that he could not give any form

of guidance to presiding officers. Tihe next morning the teuxt of

the telegram was received by Mr. Haclntyre, undercover of the memo

from the Minister, and this was despatched by him in the circum-

stances which have already been outlined.

I should hasten to say that Mr. Maclntyre's. integrity

in the matter was not in any way impugned. He found himself in a

difficult situation and did what he thought he had to do, which

was to obey the instructions of the Minister to whoma he was

responsible. Nevertheless, in my opinion, it was an instruction

with which in the circumstances, he should not have complied and

in despatching the telegram he acted in error.

On the evidence, there was little doubt that mr.

Maclntyre's apprehensions as to the effect the receipt of the

telegram might have on the minds of presiding officers, were borne

out. His letter of the 18th February 1977 to the minister, bears

a notation which Mr. aclntyre identified as being in the hand-

writing of the Minister:

"Subsequently advised by C.E.O. that the above telegran

was well received by P.O.'s and was of assistance to them."

Mr. MIaclntyre could not recall advising the I'Ainister in these

terns. When giving evidence, Mr. Maclntyre'ls recollection was

that hie said "I haven't had any complaints regarding it" (T.2151).

The notation does not reflect the reaction of such of those

presiding officers who received the telegram and gave evidence

before me, in relation to the effect of the receipt of thie

telegraim upon them. Mr. Dedman at Kununurra said, "the telegram

didn't help* (T. 634). The comm~ent of Mr. Webb at Co-Go

Station was the telegram made me uneasy. I wasn't quite

sure what was going on". C(T. 1288). mr. IIleise at M4owanjum

said 'it (the telegram) certainly did not make things easier"

(T.1966). Mr. Heise said in evidence that he interpreted the

telegramn to mean that he could not read out the names of the
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candidates to illiterate electors. The presiding officer at

Derby, Mr. Ferguson, did not give evidence b~~t the testimony

of the scrutineers of both parties at that palling place, was

to the effect that throughout the greater part of polling day

Mr. Ferguson would not permit any use to be made by illiterate

electors of iiow To Vote cards.

THE PLAN AND ITS IMPLEMENTATION

The adoption by the respondent of a plan which the

respondent conceded waa contained in a document entitled

"Instructions to Legal Scrutineers in the Kimberley District*

and the implementation of that plan by five lawyers at the seven

named palling stations was admitted in the respondent's amended

answer, but in that pleading the respondent denied that the

purpose of the plan-was to deprive illiterate aboriginal

electors of a fair and free opportunity of voting for the

petitioner. Notwithstanding this denial, the respondent did

not seek to explain in evidence why he adopted the plan or the

reason for its implementation. The person responsible for

drawing up the plan was not called to give evidence and two

only of the five lawyers who participated in its implementation

went into the witness box, namely, Messrs. J. M. Chaney and

Haydn Dixon. Naither had any knowledge of the plan or any

association with the respondent's candidature for the Kimberley

seat prior to the 18th February 1977, on whichday each of them

was approached and asked to travel to the Kiamberleys to act as

a scrutineer for the respondent. Each was handed a folder

containing the document to which I have referred and other

documents including a copy of the telegram sent to all presiding

officers by the Chief Electoral Officer at approximately ll.O0aza.

on that day. Mr. Chaney was handed the documents at a briefing

which took place at the Liberal Party headquarters in West Perth,

at which other lawyers who ultimately travelled to the Kimberleys

on poll:ig day, with the exception of Xr. Dixon, were also present.

Those who attended this briefing included Mr. R. 14. Roell and

14r. Chilla Porter an organiser for the Liberal Party. Mr. Dixon,,
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h& wa ot otacted in regard to going to the Kimberleys until

later on that day, was handed a like folder of documeants by

Mr. Peter Kyle, a menber of the Liberal Party Campaign Committee,

at the Perth Airport irmiediately prior to his departure. when

these lawyers were handed the se documents, each was told of certain

alleged imnproper practices in relation to the marshalling of

illiterate aboriginal voters in the Kimberley electorate. In

the docume-nt there is reference to these alleged malpractices,

and it is stated that wit is to counter tl'tese tactics that you are

being sent to the IXimberleys.

It is of importance to emphasise that in his pleadings

the respondent did not allege any malpractice by the petitioner or

his agents during the electoral campaign or any manipulation

of electors literate or otherwise and that throughout the proctracted

hearing, no evidence was adduced which would in any way support

the suggestions of malpractice referred to in the documents handed

to the lawyers.

The evidence did not disclose who drew up the instructions

to the lawyers, but there is little doubt that-the genesis of

the document lay in instructions prepared by Mr. Broomhall,

the President of the Derby Branch of the Liberal Party, for

distribution to Liberal Party scrutineers in Derby and surrounding

districts. When iiving evidence, Mr. Broomhall said this

document reflected both his views and the views of the branch an

to the operation of e.129. The portions of that document relating

to that section of the Act are as follows:

ThFOM.iM.TION,4 FOR SCPJJTIN!VERS

2. The Act states "If any elector sa.tisfies the Presiding

Officer he is so illiterate that he is unable to vote

without assistance, the Presiding officer shall mark

his ballot paper for him in presence of scrutineers."

NOTE (1C) That only the P.O. and his assistants

can mark the ballot paper and then only

according to the instructions of voter.

If the voter says "I want to vote for Bridge" for

example, the P.O. should mark 1 against that candidate.
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The P.O. can not ia;nd nust riot pro-.%-t! If the illiterate

voter is unable to instruct the P.O. how he wishes his

ballot paper w~arked wiithiout pronripting then that person

is unable to rc-cord a formal vote.

3. The onus is on the illiterate voter to satisfy the P.O.

he is so illiterate etc. therefore P.O.'s cannot ask

likely voters whether they can read and write or in any

way endeavour to establish literacy!

6. Efforts are being made to have P.O.'s instructed not to

accept "How to Vote* cards as the voting instructions from

illiterate voters - the illiterate voter cannot read the

card and there is no provision for voting by photograph,

In fact one Hoaw to Vote card has -no p~hotogravn!

If a card is presented once the illiterate voter satisfies

the P.O. he needs assistance, the P.O. can only ask him

how he wants to vote - NO PROM~PTING!! and the ballot paper

must be marked exactly in accordance with the voters

instructions even if it raeans only one square is n,.arked

for example. Object if H~ow to Vote cards are accepted

as the illiterate voters instructions. i

Tho evidence satisfied me that at the tiiiwe of the

diujtributioa of this docuraent, the instruction which Mr. M:onger,

the 1aturaing officer* had given to presiding officers in relation

to the use to be made of How To Vote cards when marking the ballot

papera of illiterate electors, was well known to the respondantfs

campaign orgjanisers. Also, I am satisfied, that at tli3 tin7e the

respondent who ona the evidence,had been campaigning pereonally

in th~e area during4 the fortnight preceding polling day, was well

awara tta~t he could anticipate little support fromu aboriginal

electors rosicdeat in that part of the electorate couring within

the sphere of influence of the Derby branch of the Liberal Party

anQ, w o were lilely to vote at the seven polling stations to

which the legal scrutineers were ultimately posted. The

guidelines which the legal scrutineers were instructed to

follaa reflected the abovementioned views of the Derby branch of

the Liberal Party as to the role of I-residinkg officers in marking

the ballot papers of illiterate electors and the uise to be made

of ilow to Vote cards. In summ1ary form these quidelines were:



47.

W a To ensure that their legal qualifications were made known

to Presiding Officers# so that their views would be accorded

respect.

Wb if the illiterate voter had no Ho0w to Vote card, ensure that

the Presiding Officer asked the voter in what order he

wants to vote for the candidate. If the voter is unable

to specify who he wants for either his first or second

preference, intervene and demand that the vote be made invalid.

(c). If the voter has a How to Vote card, which he presents to

the Presiding Officer as a general instruction, intervene

and demand that the voter be questioned to find out whether

he knows what a How to Vote card is. If-,he does not, then

his instructions should be sought as if he did not have a

How to Vote card.

(d) If the Presiding Officer is allowing improper-procedures in

respect of the illiterate elector (i.e. accepting Ho0w to

Vote cards as an instruction as to first and subsequent

preferences) inform him you require the letter of the law

to be carried out in respect of voting and require him to

carry out the procedures laid down by s.119 (2). If any

answer is uneatisfactory,demand immediately that the

entitlement to vote be refused. If the voter does not

understand and cannot answer any question he is not

entitled to vote. If he answers any question 'Not when it

sho uld be $Yes' or vice versa, then his vote should be

ref used. Assistance by the Presidincj Officer should

be objected to.

The full text of the *Instructions to Legal Scrutineers" is

annexed.

In the absence of explanation from the respondent as

to ia reasons for the adoption of this plan, i%. seems to me

that the only inference open on the evidenc,: is that the intention

was to stultify the use by illiterate electors of Uow to Vote cards

as a m~edium of instruction in an area in which it was known

that a large number of illiterate electors were enrolled who

were unlikely to support his candidature and by that =ceans to
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circumvent the instruction which was knowrn by the respondent's

campaign organisers to have been given by the Rleturningj officer

to thze presiding officers as to the use illiterate electors

were entitled to make of such cards.

There can be no doubt that the implementation of the plan

in association with the telegram which had been despatched on

the eve of the election by the Chief Electoral officer, created

conf~usion in the minds of the presiding officers at no less than

six of the nominated polling stations, as to the performiance

of thieir duties when dealing with illiterate electors. The

outcom was the coxiudssion of numerous errors by such officers

and the effective disfranchisement of a large num~ber of illiterate

voters.

The instruction which 1-r. Monger had given to presiding

officers as to the attitude which such officers wore to adopt

when an illiterate elector presented the ifow to Vote card as

the iaedium of his instruction, met with the prior approval of

the Chief Electoral Officer. To my mind, the presentation

of a list or a How to Vote card by an illiterate elector, is

a proper direction by such an elector, both as to the mark-ing

of his first and his subsequent preferences, provided that the

presiding officer takes the precaution of reading what is written

on the list or card to the elector and by that or other means

satiefies hiself that the card reflects the wishes of the

elector before he L:ar]s the ballot paper. The ability to

read or indeed a full and complete IKnowledge of the preferential

voting system, are not among the qualifications of electors.

It is trite to observe that a literate voter is at liberty to

take the How to Vote card of the candidate of his choice with him to

the polling booth when he or she is marking the ballot paper to

ensure that he or she completes a formal vote. It is worthy of

note that polling booth workers for the respondent were enjoined

to ensure that every voter had the respondent'~s Howv to Vote card

when he entered the polling place in the following terrs:
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I can see no reason in logic why a like privilege should

not be afforded to an illiterate elector, provided that the

safeguards of which I have spoken are observed.

POLLING DAY

In connection with that branch of the case which

relates to the issues of whether illiterate aboriginal electors

were prevented from voting with effect or at all, at the naminated

polling stations, by reason of the conduct of the polling, it

is c- ,venient to deal with events at each polling place separatdy.

The irregularities upon which the petitbner relied, were not

uniform throughout the polling stations, nor was the miode of

proof of vote loss adopted by the petitioner, similar at each

place. In some instances the petitioner sought to establish vote

loss by calling enrolled electors who claimed to have attempted

to exercise the franchise and either had been denied the right

to vote, or had not been given the assistancefr which the Act

iwakes provision in the completion of a formal ballot paper.

.at some polling stations the petitioner relied upon ballot

papers marked with a first preference only and evidence of

persons other than the elector as to events surrounding the

marking of the ballot paper in that manner. In relation to the

majority of the polling stations evidence was called from the

petitioner's scrutineers as to events occwming within each

polling station, and by and large I found them to be accurate

and truthful witnesses. The presiding officers at five of the

polling stations gave evidence# the exceptions being the presiding

officers at Derby and Fitzroy Crossing. Again a similar comment

ftWw'.l4"W 4-^~ +-'f4w my,4A'M".-'f V'u4as*p".-ab 1~ byll- h h riannydokn

Thlere is only one way to simtplify the issue; by getting our
su-pporters to follow the how-to-vote card UXACTLY.

So please, take thxe trouble to greet every voter, and then ask
the voter to follow the card -

e.g. " Good morning. To vote Liberal, please follow
this card exactly.
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related only to events at Kununurra, Derby and Turkey Creek

polling stations. in the end result, save for events which

occurred in the precincts of the polling station at Kununurra

and which involved Sergeant Corker, the conflict of testimony

was limited in relation to matters relevant to the determination

of these issues and it is not my intention to traverse the

evidence in detail. I will deal with the vote loss which the

evidence satisfies me that the petitioner suffered, commencing

with the Turkey Creek polling station, as this was the only

polling place concerning which there was no evidence that the

actions of the respandent's agents played any significant part

in the loss of votes of which the petitioner complained.

Speaking generally, I should record that almost with-

out exception, I impressed on each witness who was called to

give evidence as to voting intention, the freedom to decline to

state his or her intention, even though it was as to the past.

- n so doing I was following the dicta of Isaacs J. in Kean v.

Kirbty (Supra.). The rare occasions on which this advice was

not given, came about as the result of the eagerness of the

particular witness to inform me of that intention. in the case

of two witnesses only, unwillingness to disclose their voting

intention was expressed, and no further evidence was led from

either of them and such evidence as they had given played no

Wat in my deliberations. I also subjected the evidence as to

voting intention, to the critical scrutiny of which Isaacs J.

speaks in the case to which I have referred.

It is also of importance, I think, to emphasise that

it was never any part of the petitioner's case that the presiding

officers and other electoral staff in the nominated polling

stations, did other than their best in difficult and trying

circumstances. Some of these officers were completely new to

the task and all were officiating in rather remote areas with

limited means of coimunication with their superiors. They were

required to deal with an unexpectedly large turn-out of illiterate
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electors and were called upon to administer a new section in

relation to the assistance of such electors. With the exception

of the polling station at Turkey Creek, their duties were performed

in an atmosphere of tension, sternaing either from constant wrangling

between scrutineers as to the sufficiency of the instruction given

by an illiterate elector to the presiding officer as to the marking

of his ballot paper, or from unexpected and unprecedmtedrequesto

to put the prolix questions prescribed in s.119 to 'ould-be

aboriginal electors. In the polling stations where the demand

that these questions be put was made, thie cficers were required

to ask questions in the turms of the Act when they well knew that

the persons being rquestioned had little or no understanding of such

formal language, with conscquent distress to themselves and the

would-be electors. W.ithout exception, those presiding officers

who gave evidence at the hcaring, impressed mie as honest and

competent persons,, some pe~rhaps more resourceful than others, but

all doing their best within their capabilities to perform the task

which they had undertaken. It is not surprising that in the

circumnstances which prevailed at most of these polling places

throughout the day, irregularities occurred and equally it came

as no surprise to hear the majority of them say that they would

not volunteer for the job again. The observations which I have

made as to the integrity and comrpetency of these officers, apply

with equal force to M~r. Monger. The electorate was fortunate to

have a man of his calibre serving in the capacity of returning

officer.

TURKEY CREEK

Turkey Creek comprises a community of about 90

aboriginal people, the residents primarily b-eing retired stockman

and thezir wives. It is a settlement which lies approximately

half-way between Kunuxiurra and Ualls Creek. The evidence was that

the older members of the community have had little formal education

but having wiorked on cattle stations in the area, they have acquired

a limited knowiledge of the English language and western ways. The
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iettlement, in effect# serves as a retirement village, but there

are no permanent buildings other than a Telegraph Repeater Station

which is located there. VWr. M'onger's survey of the electorate

revealed that there were in excess of 60 people living in the

area who were enrolled and the decision to establish a polling

station there was made following this survey* Mr. Monger approached

the officer in charge of the Telegraph Repeater Station, Mr. E.T,

Voce, who had lived in the area for approximately tw*,o years, and

requested him to act as presiding officer at the election. Mr.

Voce was reluctant to accept the job as he had no prior experience

in electoral matters# but ultimately agreed to do so provided he

was given an experienced assistant, Arrangements to this end

were made, but due to the onset of the wet season and heavy rains

immedately prior to polling day, the assistant was unable to travel

to Turkey Creek on that day. The outcome was that the assistant

returning officer instructed M4r. Voce to appoint his wife as

assiRtant presiding officer, approximately 10 minutes before the

poll '~e.On polling day ballot papers were issued to 62

electors at this polling station, and 45 informal votes were

recorded.

The complaints in the petition in relation to this

polling station were the failure of the presiding officer

Mi to give assistance to illiterate electors in the

marking of their ballot papers; and

(ii) to inform electors who clained to be enrolled but 0whose

names were not found on the roll, of their entitle-7,ent

to record a section vote.

Issue was joined' on these pleas by the Chief Electoral

officer and the respondent but there was a shift in emphasis of

the matters in dispute after Mr. Voce had given evidence. in the

course of his evidence in chief, Mr. Voce exhibited emotional

distress and stated that he was well acquainted with the majority

of the Turkey Creek residents and was aware at all times that the

majority of the electors to whom he had issued ballot papers, were
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unable to read and write. He stated that he had not offered to

give them assistance in marking the ballot papers because none of

them had requested assistance. He said that having read the

booklet "Instructions to Presiding Officers', he had come to the

conclusion that he could give assistance only if the elector sought

assistance. The fipression I had gained from other evidence was

that the electors were given little opportunity to voice their

need for assistance and that he had declined to give assistance

when requested by a scrutineer to do so, but he that as it may,

there could be no doubt on Mr. Voce's own testimony that he was

satisfied as to the need of the majority of these electors for

assistance in recording their votes at the time he handed them

ballot papers. This was acknowledged by counsel for the Chief

Electoral officer and the matter which remained for determination

was whether the evidence established that the illiterate electors

would, in any event, have been able to give an instruction which

would have enabled the presiding officer to complete a formal vote

for them. It remained the contention of counsel for the respondent,

that Mr. Voce' a interpretation of the section was correct. I have

already expressed earlier in these reasons, my view as to the

obligation of a presiding officer in the circumstances outlined.

Thirty-four members of the community gave evidence

before me, some of whom were literate and had no problem in recording

formal votes. From the totality of this evidence, it was apparent

that the whole co1!m.urity had given careful consideration to the

question of voting at the election. Members of the community had

attended when each of the candidates camne to the area to address

them and a meeting of the whole community had taken place in the

bough shed, which served as the community meeting place, shortly

prior to the election, at which the question of which candidate

the comnunity should vote for was fully discussed. At this meeting

it was resolved that the comnunity would vote for the petitioner,

who was well-knoun to then, as he had been brought up in the area

and the petitionerls *Hlow to Vote' cards were distributed to each

person who wras on the roll.
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The desire of the members of the community to record

their votes is demonstrable from the efforts which they made on

polling day to attend the polling place. As I have said, the

election was held in the vet season. It had rained heavily during

preceding days and the creek was in flood. To attend at the

polling place it was necessary for the majority of the members of

the community to ford a flowing stretch of water in excess of 20

metres wide and at lea st one metre in depth. The majority of the

electors were elderly people and many of them were frail, but

nevertheless they crossed the creek carrying their *1iow to Vote"

cards aloft so that the cards would not get wet. The evidence

was that with one exception, they entered the polling place display-

ing these cards, which in fact almost all of then, had preserved

sinice election day and which the majority of them produced when

giving evidence to dcn-onstrate for whom they had wished to vote.

The imipression I gained of their evidence was of a simple, but

sensible and sincere people who were anxious to exercise the

franchisd which the Act confers. There is little doubt in my mind,

that if they had been afforded the assistance for which the Act

makes provision, many more formal votes would have been recorded.

Of the persons who gave evidence,, twenty-five were patently

illiterate and incapable of recording a formal vote without

assistance. Hlowever, each of those persons had equipped themselves

with a "H~ow to Vote* card which they were carrying when they

entered the polling place. Each of the persons satisfied me that

if given assistance, each with the aid of the card they vere carry-

ing,, would have cast a valid vote for the petitioner. Tj%"3- of

these persons were not given ballot papers because their names

could not be found on the roll by the presiding officer. Each

of them satisfied me that they made authentic claims to vote and

that they were not informed of their entitlement to record a

section vote. A loss of twenty-five valid votes to the petitioner

was thus established at this polling stAtion. The names of the

persons whose evidence satisfied me that they would have recorded

formal votes, appear in the second schedule to these reasons.
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HALLS CREEK

The irregularities at this polling station were

said to be:

(i) the failure of the presiding officer to mark ballot

papers in accordance with the instructions of the

illiterate electors;

(ii) the failure of the poll clerk and/or the presiding

of ficer to inform would-be electors whose names were

not found on the roll, of their entitlement to record

a section vote;

(iii) the refusal of the presiding officer to permit ballot

papers to be delivered to would-be electors whose

names had been found on the roll when the presiding

officer was not satisfied as to one or more of the

matters referred to in s.123 of the Act.

There was no complaint that illiterate electors were

not offered assistance. As each elector was marked off the roll,

enquiry was made as to the need for assistance. If the elector

required assistance, he or she was referred to the presiding

officer.

Arguments between the scrutineers for the candidates,

as to the use.to be made by illiterate electors of "How to Vote"

cards as a maedium of instruction, occurred shortly after polling

commenced. To resolve this dispute, Mr. Moon, the presiding

officer, closed the polling station within half an hour of the

corwiencement of polling and telephoned the returning officer,

Mr. Monger. The ruling given by Xr. Monger, as Mr. M4oon recalled

it, was that if the illiterate elector presented the "How to

vote* card in a positive manner, this was to be read to the

elector, who was to be asked if that was the way he wished to

vote. if the reply of the elector was in the affirmative, the

card was to be accepted as an instruction and the ballot paper

marked accordingly. If the answer was "no", verbal answers were

to be sought.
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Shortly after the polling station re-opened, m'r.

Lloyd, the lawyer whom the respondent in his amended answer

admitted was acting as his agent at this polling place,, arrived

and immediately demianded that the questions prescribed by s.119

be asked by Mr. Moon of aboriginal electors. Nreither Mr. Moon

nor his assistant, both of whom had little prior electoral

experience, had ever heard of the section and consideration of

this request led to further disruption of the polling. At first

mr. Mon declined to put the questions on the basis that the

electors had been identified and received ballot papers by the

time they reached his table. Mr. Lloyd insisted that the questions

be asked and that the proceedings within the polling station be

conducted in accordance with the Act. He continued to insist

that 14r. I-loon himself put the questions to the electors. Mr.

Moon was adament that he would not, as he was too busy assisting

illiterate electors and ultimately Mr. Lloyd agreed that Mr,

Williams, the assistant presiding officer, could put the questions.

Thereafter throughout the day and until late afternoon, a blanket

type of questioning of illiterate aboriUinal electors took place.

it was clear from Mr. Williams' evidence that he found this task

distasteful as he was aware that the aboriginals could not under-

stand the formal language in which the questions were framed.

When he tried to rephrase the questions in more simple language,

on many occasions Mr. Lloyd would require that the questions be

put in the terms prescribed by the Act. if an elector gave an

incorrect answer to any question, Mr. Lloyd would demand that

the elector be denied ballot papers. At the same time as these

questions were being asked, there was constant wrangling between

other scrutineers as to whether or not the instruction given by

a voter was sufficient to enable Mr. M4oon to complete a formal

ballot paper on the elector's behalf. It is not surprising that

in these circumstances, one scrutineer likened the atmosphere in

this polling station to a Police or Criminal Court, while Mr.

Lloyd was present.
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The nunher of electors who were refused ballot papers

by reason of incorrect answers to the prescribed questions or

failure to answer such questions, was difficult to determine.

Section 119(3) of the Act makes it mandatory that a list of

persons to whom the questions are put, be kept by the presiding

of ficer. Mr. Moon had no knowledge of this requirement and a

list was not maintained until some twenty-five electors had been

quest ioned. The list which Mr. Williams subsequently kept-was

not able to be found in the Electoral office records. So far

as Mr. Williams could recall, about another 45 electors had the

questions put to them. He said that a minimum of four and

possibly six electors were objected to by Mr. Lloyd and that on

each occasion Mr. Moon, who was usually otherwise engaged while

the questions were being put to the electors,, upheld that objection.

It was clear from Mr. Moon's evidence that before excluding the

electors from voting, he did not give any consideration to the

matters spoken of in s.123 of the Act.

It was also apparent from the evidence that certain

electors' names were not found on the roll by the poll clerk when

they presented themselves to vote. The system in operation at

this polling station in relation to identification was that with

the consent of scrutineers for both parties, aboriginal electors

were checked by party workers as to enrolment prior to entering

the polling place and if found to be enrolled, were given a name

tag which was affixed to their clothing to assist the poll clerk

in identifying them when they presented themselves to vote. In

these circumstances there can be no doubt that the persons present-

ing themselves to vote, made an authentic claim to vote and whe n

he was unable to find these persons on the roll, it was the duty

of the poll clerk to inform them of their entitlement to record

a section vote.

A total of six electors, whose names appeared on the

roll, satisfied me that they presented themselves for voting and

that by reason of incorrect answers to the prescribed questions or

the failure of the poll clerk to locate their names on the roll,
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cach of them. was not given ballot papers. The evidence. of each

of these persons also satisfied me that eaich of them intended to

vote for the petitioner, that each had the petitioner' s How to

Vote card in his or her possession and that with the aid of this

card and appropriate assistance, each would have recorded a valid

vote for the petitioner.

It was in the tense atnaosphere which I have described

and in circwa.stances in which he was subjected to repeated inter-

ruptions,, that Nr. INmoon was endeavouring to assist illiterate

electors. fir. M~oon identified in evidence, nine ballot papers

marked with tlie numeral one in the square opposite the nanIe of

the petitioner, bearing no other ma .kings, as being ballot papers

marked by him. He agreed with the petitioner's counsel that in

each instance the elector had nominated the petitioner as his

first preference and had either handed to hina or displayed

prominently the pectitioner's How to Vote card. Hfis evidence

and the evidence of scrutineers present at the tie o.hen these

ballot papers were iiar1led, led ne -to the conclusion that there

had been an adeqfuate instruction given by the voter in each

instance and that the abnormal circumstances prevailing caused

Mr. Yo)on to place too literal an interpretation on the instruction

of 11.r. 1fonger.

Lvidtence adduced at H-allv Creek satisfied -mne that a

1.roven vote loss to the petitioner at this polling stationi of

not less than fifteen voten, had been ectablished.

CO-CO STATION

The substantive complaint at this polling station

was the failure of the presiding officer to mark ballot papers

in accordance with the instructions of electors and the hey

witness in establishing the vote loss-, was that officer. In

.relation to events at this polling station, the petitioner's

scrutineer and a large num~ber of aboriginal electors also gave

evidence.
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The presiding officer, Mr. S.J. Webb, was not only

an experienced electoral officer, but he had also had a long

association with the aboriginal people, having lived in the

Fitzroy area for approximately twenty-three years. Over a

period of seven or eight years, he had acted as a poll clerk

and presiding officer on six or seven occasions and presided at

both State and Federal elections. The aboriginal electors who

usually vote at Co-Go Station were all known to him and it had

been his practice for many years to accept Ho0w to Vote cards

tendered to him by illiterate electors as an instruction as to

the manner In which their ballot papers were to be marked. For

reasons for which no clear explanation was given in evidence, a

few days prior to polling day, he rang Mr. Monger to ascertain

whether there was to be any change in this procedure at the coming

election. He received advice similar in terms to that given to

Mr. I-oon, which conformed to the procedure which he had followed

previously. At about 4.30 p.m. on the eve of the election, he

received the telegram from the Chief Electoral officer. To use

his expression, *it (the telegram) threw me out a little". He

found item 3 particularly confusing and said "it was only advising

us. I thought this was a rather roundabout way of saying not to

use any particular guidance such as a placard or paper such as

a How to Vote card*. There can be little doubt that the receipt

of the telegram affected his subsequent actions in relation to

the use of How to Vote cards as a medium of instruction.

The scrutineers present at the commencement of

polling, were Mr. J. O'Driscoll who was authorised to act as a

scrutineer by Mr. WR. Withers,, Mr. T. McAuliffe, a lawyer and

the admitted agent of the respondent,, and Mr. Boedeker who was

authorised by the petitioner. Among the early voters was a man

whom Mr. Webb knew to be illiterate and in need of assistance to

vote. When he offered to help him, Mr. McAuliffe protested and

Mr. Webb's recollection of what he said was "If you consider

this man is in need of assistance I suggest you put the questions

of s.119 to him because it is a means of assessing whether he is
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literate or not". This request bewildered Vir. Webb and the

asking of the questions had a like effect upon the elector. In

the end result, notwithstanding the elector's failure to answer

the questions, Mr. Webb was permitted to assist him and after a

second voter had been questioned in a like manner, Mr. McAuliffe

agreed that assistance could be given without the questions

being asked.

initially, assistance given by Mr. Webb took the form

of reading the How to Vote card to the elector and asking him if

that was the way he wished to vote. If the elector gave a suit-

able acknowledgment, Mr. Webb would complete the ballot paper

as formal in accordance with the directions on the card. The

evidence of Mr. Boedeker was that while this system was operating,

the voting went smoothly and many formal votes were cast for the

petitioner. After voting had been in progress for approximately

2 hours, the other scrutineers, and in particular Mr. O'Driscoll,

obJact-cd and demanded that the form of assistance be modified.

J'x. O'Driscoll insisted that the electors be required to nominate

preferences.- Mr. IDoedeker objected to the change but he was a

young man with no experience in electoral matters, and his

objections vere overruled. Thereafter the system was that the

names were read from the How to Vote card, to the elector who

was required to nominate preferences. This system operated until

lunchtime and during this period there were constant interjections,

again from Mr. O'Driscoll, if the electors were having difficulty

in naming their preferences and complaints that Mr. Webb was

prompting if he read the names more than once. Mr. Boedeker said

that some informal votes bearing only the numeral one in the square

opposite the name of the petitioner were cast during this period,

but Mr. Webb wias able to complete formal ballot papers on behalf

of the majority of electors during the time that this second

system was in operation.

At about noon, Mr. O'Driscoll sought Mr. Webb's

permission'to use the telephone at the Go-Go Station homestead
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*and Mr. Webb directed him to the telephone, which was some

distance away. Mr. Webb said that when Mr. O'Driscoll returned,

he informed him that in addition to speaking to some friends, he

had rung the returning officer. This upset Mr. Webb and he told

Mr. O'tDriscoll that he was the only person who should speak to

that officer. Mr. O'Driscoll then said that the returning officer

had advised Fitzroy of a change of procedure in relation to How

to Vote cards. He said they had gone away from How to Vote cards

and were now working directly from the ballot paper, reading the

names from the ballot paper in the order shown thereon. He also

told Mr. Webb that the returning officer would like to speak to

him and that the postmaster was prepared to keep the exchange

open for a few minutes after the official closing time of noon,

to-enable him to do so.

Mr. Webb then closed the polling place and attempted

to telephone the returning officer. He found the exchange was

closed. At the time it was raining heavily, and if he had gone

into Fitzroy Crossing to ring, there was a high risk that his car

would become bogged.

He returned to the polling place and a discussion

ensued between Mr. Webb and the scrutineers, as a result of which

Mr. Webb decided to read directly from the ballot papers, reading

out the names once only and informing the electors they were

required to name "two men' and that they must tell him their first and

seaond choice. This was the system of assistance which was

implemented when the polling station re-opened after lunch. it

was then that the main body of electors attended. illiterate

electors invariably carried How to Vote cards and although Mr.

Webb permitted them to retain these cards "as their assurancem,

as he put it, no use was made of them. Mr. Webb identified

twenty-nine ballot papers marked with the numeral one in the

square opposite the name of the petitioner and bearing no other

marking, as being marked by him. He told counsel for the

petitioner that if he had been left to hisawn way of doing things,
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then these twenty-nine electors would have cast valid votes for

the petitioner, He also agreed that at least one-half of ten

unmarked ballot papers would aloo have been formal votes in

favour of tho petitioner. The polling at Go-Go w~as higher than~

normal by reason Mr. Webb said, "of an inf lux of voters from

Fitzroy Crossing. A total of 135 votes were cast and forty-four

of such votes were informal.

At the conclusion of polling, Mr. Welbb was able to

travel to Fitzroy. Bie then rang Mr. Monger and told him that he

had a large number of electors seeking to vote when he got his

message and that heavy rain was a deterrent to getting to a

telephone. Mr. Webb said that Mr. Monger was not *very happy,

when he told him of the changes of procedure in relation to the

use of How to Vote cards.

Mramonger in his evidence said that he did not know

mr. O'Driscoll and that so far as he could recall,, he had never

had any conversation with a person of that name on polling day.

Hie was quite clear that throughout polling day he had never

varied his advice in relation to the use which he considered it

proper for illiterate electors to make of How to Vote cards.

Yx. M onger also said that he would not have accepted a reverse

charge call on that day froma anyone, except an electoral officer.

Mr. Johansson, the officer in charge of the Derby

Telephone Exchange which covers Fitzroy Crossing, said in evidence

that there was no record of any trunk call being placed from

Go-Go Station to any other place on election day, but that his

records would not encompass a reverse charge call or a credit

card call. He said that he knew Mr. OlDriscoll and that to his

knowledge he had never used a credit card for the purpose of

making a phone call and that his enquiries revealed that there

was no credit card held against his telephone number. Mr. O'Driscoll

was not called to give evidence. Mr. Boedeker corroborated-

Mr. Webb's evidence as to the conversations which took place

with Mr. O'Driscoll.
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I have no doubt that Mr. O'Driscoll concocted the

story which he told Mr. Webb of the returning officer'sa change

in procedure in regard to the use of Hlow to Vote cards as a

medium of instruction. Equally,, I have no doubt that his

deception of Mr. Webb in this regard was to further the scheme

to stultify the use of such cards. It is not wi thout significance

that the persons whom the respondent admitted acted as his agents

in relation to the implementation of the plan, were variously

authorised to act as scrutineers by the respondent himself,

Mr. Withers and Mr. Rees. The evidence did not disclose whether

the respondent had any knowledge of Mr. O'Driscoll's intention to

play such a trick. A letter written by the respondent to Mr.

O'Driscoll subsequent to the election, a copy of which was

adduced in evidence, gives the impression that Mr. O'Driscoll's

actions received his sanction.,

The evidence adduced at Fitzroy Crossing in relation

to the events at the Go-Go polling station, satisfied me that the

vote loss to the petitioner at that polling place was not less

than twenty-nine. The petitioner sought to claim additional

votes and called a large numaber of illiterate electors, who had

attended at this polling station and endeavoured to vote. It was

not possible to determine with any accuracy from this evidence,

whether any marking had been made on the individuals' ballot

papers. rloaring in mind the onus of proof, I concluded that

the proven vote loss should be restricted to the number established

by other evidence.

FITZROY CROSSING

The petitioner did not claim any specific vote loss

at this polling station. Evidence was adduced to the effect that

the plan was implemented at this polling place in that the

questions prescribed by s.119 were put to illiterate electors

in the terms of the Act and that by reason of the time taken in

putting such questions, the voting process was. much delayed.
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A~dain there was confusion as to the use to be made of How to Vote

cards, resulting in Constable Ulirich, who was the presiding officer#

contacting Mr. Monger in regard to this matter, not long after the

commencement of polling. Mr. Monger stated that Mr. Ulirich

informed him that a scrutineer was insisting that the acceptance

of Ho0w to Vote cards was wrong. The evidence was that in the

result, many aboriginals left the polling place without

attempting to vote. It was apparent, however, from Mr. Webb's,

evidence# that somie at least of these electors probably voted

at Go-Go.

.4,O0 A IVJ UM

Specific vote loss claimed by the petitioner at this

polling place was three formal ballot papers which were rejected

from the count by the Returning officer because they bore the

endorsement "invalid, w~hich it was cotmaon ground had been made

by the presiding officer. Lioimver, Mowranjum was a polling station

at which the conduct of the polling was affected to a marked

extent, both by the telegram sent by the Chief Electoral officer

and the implementation of the plan. Tue presiding officer,

Kr. Hjeise, a bank officer with limited electoral experience,

gav4 evidence that upon receipt of the telegram on the day prior

to the election, he spoke to Ur. Ferguson the presiding officer

at Derby. as to the interpretation of the telegram. Whan asked

what he had discussed with Mir. Ferguson, Mar. Heise said:

"to wiake sure I was interpreting it correctly (and I thought I

had a fairly Sood grasp of it) I just did clarify withi

Mr. Ferguson that at no stage were we to mention the nam s of

any candidate. Hie said Mr. Ferguson's reply was that that was

the way the poll was to be conducted.

The system adopted by Mr. i1eise was to ask illiterate

electors for the nameos of the candidates in the order of their

preference, without reading ouit the names of such candidates.

Hie did not permit any use to be m~ade of How to Vote cards because

to his mind, the telegram forbad the use of such cards.
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At about 8.30a.zn.# lir. Haydn Dixon, the 2awyer whom

the rerpondent in his answer admitted acted as his agent at

this polling station, arrived at the polling place and presented

an authority to act as a scrutineer, signed by the Independent

candidate Mr. Rees. Mr. Heise required him to make the

declaration prescribed by the Act and Mr. Dixon then informed

him that he required the questions prescribed by s.119 put to

all electors. lx. Heise had no knowledge of this section, but

having read it and the instruction booklet, he then put the

questions in the terms of the Act. In most instances, however,

he did not put the questions until he had identified the voter

satisfactorily# zmarked him off the roll and handed him ballot

p~apers. In evidenrce, fir. Hleise said, that in the three instances

in which ha wrote the word "invalid'" on the Lallot papers, the

electors had each given an incorrect answer to the question

relating to whethur or not they had voted before. Mr. Hleise

was familiar waith the ?4ovanjum people through his banO:ing

activities and he said that although this question was answered

in the affirmative, he was very sure that none of them had

voted before- on that day. Nevertheless, he felt that they.

wore ineligible to vote, but having given them ~ballot papers,

he either allowed the electors to complete them, or completed

the ballot papers on their behalf and then wrote the word

*invalid" on tloe ballot paper, after it had1 been cor.rleted.

in my view, there are a numiber of reasons why theae

ballot papers should not have been rejected from the couait.

Firstly, it was quite clear frorai the evidence, that Mr. Hleise

did not address his maind to the provisions of s.123 of the Act

when coming to the conclusion that the electors were not entitled

to vote. Secondly, as I have said earlier in these reasons,

to my mind the delivery of ballot papers to an elector is

recognition of their entitlement to vote and the questions should

not have been put after this had been done. The p~etitioner's

claim to these three votes is made out.
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Mention should also be made of the evidence led as to the

effect of the blanket questioning of aboriginal electors. Before

Mr. Dixon arrived at the polling station, a crowd of voters

estimated to be between eighty and one hundred, had collected

inside and outside the polling station. Mr. Hleise's description

of the effect of the questions on the aboriginal electors was that

"they were all pretty shaken up by the fact that the questions

were being asked" and "it made things pretty difficult for themu".

There was. no dispute on the evidence that from noon

onwards on polling day, there was little or no activity at this

polling station. A total of only twenty-nine votes was recorded

throughout the day and I have no doubt that a large number of

aboriginals were deterred from voting by reason that the prescribed

questions were being put in the terms of the Act. The evidence

showed that some of the electors went to the Derby polling station

approximately 6 miles away and sought to vote there. What the

evidence did not disclose was how many of those who had gathered

earlier in the day at ISwanjum~ did not seek to record a vote.

DERBY

The Derby polling station, I was informed, is normally a

busy place on polling day and for this reason it has an electoral

staff of nine persons. By reason of the issues raised by the

parties it proved to be the only place at which evidence was

adduced from all the scrutineers for both candidates present at

different periods of the day. The petitioner's substantive claim

was the loss of nine votes by reason of the failure of the presiding

officer to mark ballot papers in accordance with the instructions

of electors. It was at this polling place, also, that the petitioner

alleged that Mr. Dixon had been guilty of an illegal pr actice.

Again it was here that the respondent alleged that conduct of the

petitioner's polling booth helpers in removing Liberal How to

Vote cards from aboriginal electors prior to such electors entering

the polling station, caused such electors to become bewildered.
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To my n~ilidr this last mentioned issue had barely

mairylinal relevanice. 11o vote loss to the respondent was alleged

as a result of the conduct pleaded. The factual issues were of

minor significance but in respect of those issues, the respondent

bore the onus of proof. I found the evidence to be quite equivocal

and in such circumstances of course, I must hold that the

respondent has failed to discharge the onus. A number of people

living in the Derby area gave evidence on behalf of both parties#

but I do not consider any good purpose would be served by

cor~menting upon the evidence.

Likewise, I did not consider that the petitioner had

discharged the onus of proof in relation to the allegation against

a1r. Dixon. I have expressed earlier in these reasons, my view

as to the necessary pre-requisites for the appointment of a person

as a scrutineer. Uir. Dixon did not make the prescribed

dvelazration as to secrecy and therefore, to my mind, he was not

a scrutineer within the meaning of the Act. This co=n ent however#

ap~plies to all-the scrutineers at the Derby polling station, as

it would seem that-the presiding officer was not aware of the

requirement. Although Hir. Dixon remained within the polling

station without laweful entitlement for some hours, this of

itself does not magi that he has been guilty of an illegal

practice. It was said by the petitioner's counsel that in

requiring the questions prescribed by s.119 to be put when not

a acrutinear within the meaning of the Act, fir. Dixon was in

breach of ss.179 and 183(3) of the Act. I think, however,

the submission of Mr. French was correct when he said that

s.183, which is declaratory of what constitutes an illegal

practice, is directed at influence or atteiit to influence the

mind of the persons of whom it speaks. It is also extremzely

doubtful in my view whether a request to ask questions, is

publication within the meaning of that section. This allegation

f ails.
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The reiwaininy allegation related to the actions of

the presiding officer when dealing with illiterate electors. In

this instance# I had the advantage of the evidence of all

scrutineers as to events occurring within thie polling station

and in particularg in relation to Mr. Ferguson'sa attitude towards

the use of How to Vote cards as a miedium of instruction by an

illiterate elector. On this aspect, there was little, if any,

conflict of testimony. Clearly throughout the greater part of

the day, he did not pezrait the use of such cards in any way by

illiterate electors. I-r. Ferguson did not enter the witness box

to tell ne why he adopted this attitude. Another feature of his

adw~initration of the polling place which was unusual and which

was not explained, was that no prov ision was made to ascertain

by enquiry from the elector when presenting hintslf to vote, as

to whether or not he required assistance. Turkey Creek. apart,

this was established to be the practice at all other polling

stiations from which evidence was taken.

Mr. Monger'in. the course of his evidence, told me that

he had discussed the use of 11ow to Vote cards as a medium of

instruction* with M~r. Ferguson shortly before polling day, the

advice -given by hixa being in the terms previously outlined. The

4Z1planation of Z-r. Ferguson's administration of the polling place,,

is I think, to be f~ound in the telogram, from the Chief "actoral

Ofticar and t!Lk evidence of lir. ilroorhall. It will be recalled

that r. 41eisa hau said "hat i~r. Feryuson shared his in"-rpretation

of the telegram whan lie, spoke to 1hi on the af turnoon of the day

preceding the Glection. 1-1r. flrooohall said that he discussed

the docuwaint prepared by him, entitled "Informnation for

..crutinceraft, the relevant portions of which are set out earlier

in these reasons and that Mr. Ferguson agreed that the polling

booth should be conducted in the manner outlined.

hore was an abundance of evidence from the scrutineers

for both parties, that illiterate electors throughout polling*

day, when informing Mir. Ferguson that they wished to vote for
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the L.,etitioner, al.;o sought to proffer or hianded to him tile

petitioner's How to Vote card. I ain satisfied in the absence

of explanation fromi M-r. Ferguson, that his failure to accept

instruction in this formi was an uerror and that the petitioner

has made out his claim to the nine votes in issue.

Although I did not consider that Mr. Dixon had been

guilty of an illegal practice, I feel I should make some mention

of his actions at the Derby polling station amd their outcome.

Until his arrival at or about 1.00 p.m. on polling day, at the

Derby polling station, nobody had sought to put the questions

prescribed by a.119 to any elector. The evidence satisfied mes

that h-r. Dixon's arrival at the Derby polling station was

occasioned by the fact that he followed a vehicle which hie saw

departing from Hocwanjum with a number of aboriginals aboard and

which he correctly anticipated wais taking them to DEkrb~y to vote.

Wo.he arrived at the Derby polling p~lace, lie presented an

autliority to act as a scrutineer to I-:r. Ferguson, on this occasion

Sivned by the respondent, and iruaitediately requested that the

p)rescribed questions be put to aboriginal electors. Hiis vtotive

for so doingy is ex ,rassed, I think, in the conversation which

.I ain satisfied lie had shortly after his arrival, at which, unknown

to himn, a Labour scrutineer, Mrs. G. B. Eliot, was present.

flrs. Eliot said that the conversation was to this effect.

Upon his arrival, 11hr. Dixon walked up) to a groukp of Libe-ral

scrutineers, to whon I-rs. Eliot was then talking. lie said

"They'd rually Llana~jed to fix things at I!o%-anj'uxaw. 'When

irs. Lliot asked whiat hie ricant, lie said "We were asking thexm

the questions", pointing to s.119 in the Act and later in

relation to question (h) of that section said, "This is the

one we g;ot themn on at lowanjun".

rollowia- upon his arrival, the q uestions were put

to the majority of aboriginal electors who presented themiselves

for voting. The evidence was that as many as four assistant

presiding officers at the one tia were asking the questions#

V ^-
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and that until about mid afternoon, when tar. Ferguson instructed

his assistants that they were entitled to simplify the languagge

of the questions, an incorrect answer meant automatic refusal

of ballot papers. The evidence did not disclose how many

would be electors were refused ballot papers, or how m~any were

deterred from seeking to vote by reason that when the questions

were being asked, there can be little doubt that the num~bers were

substantial.

ELIJUNURRA

There were two separate and distinct issues at this polling

place, one involving events within the polling station and the

other events occurring within its precincts. This segment

deals only with the first issue.

At the conclusion of the hearing at this polling station,

the vote loss claiiaed by the petitioner by reason of the

!xregularities in the conduct of the polling,, fell into three

categories.

Mi Two formal ballot papers# each of which bore an

endorsement made by the presiding officer "objection'

which led to the ballot papers being rejected from

the count.

(ii) Failure to inform the would-be electors of their

entitlement to a section vote when their nanes had

not been found on the roll by the poll clerk.

(iii) Fail-ure-of the presiding officer to accept instructions

from illiterate electors as to the marking of ballot papers.

This polling station was well organised and well staffed.

E~nquiry was made of electors as they entered the booth as to their

need for assistance and two of the staff were acquainted with many

of the illiterate voters, one of these persons being assigned the

task of dealing with persons claiming section votes.
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It was clear from the evidence that within the polling

place, the atrnostphere throughout polling day was tense and

much as I have described the atmosphere at Halls Creek. From

the commencement of polling, scmitineers for both parties were

vocal in their protests about the use being made or not being

made of How to Vote cards in relation to the assistance of

would-be electors. There was one difference between this polling

place and Halls Creek, namely that the questions prescribed by

s.119 were not required to be put to would-be electors. Mr.

J.M. Chaney, the respondent's admitted agent at this polling

place, found that aspect of his instructions, he said, to be

distasteful and did not request that the questions be put.

However, as at Halls Creek, the arguments as to the use to be

made of Ho0w to Vote cards caused the presiding officer, Mr.

Dedman, who impressed me as an efficient and resourceful person,

to close the polling booth within half an hour of the commence-

ment of polling to seek instructions. He said that he rang

Mr. Bradley, the assistant returning officer at Wyndham, who

in turn contacted Mr. Monger, and ultimately 2.r. Dedman was

advised, as he recalled it "that if the How to Vote card was

presented in a positive manner and accompanied by words like

this 'or even a grunt" then the card was to be accepteda. When

the booth re-opened and polling recommenced, wrangling then

ensued between opposing scrutineers as to what amounted to a

positive presentation or whether the accompanying words of the

elector were sufficient to enable the card to be accepted as an

instruction. At times the disputation became such that Mr. Dedman

threatened to eject all the scrutineers, from the polling station.

Almost without exception the disputes related to electors seeking

to vote for the petitioner. It was the frustration arising from

this situation which caused Mr. Dedman to endorse on two formal

ballot papers which he had completed on behalf of two illiterate

electors, the word "objection", when Mr. Chaney who contended

there had not been an adequate presentation of the card by the

elector, insisted that he do so. Mr. Dednian agreed that he should

not have made the endorsements.
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I Again, as at Halls Creek, the evidence satisfied me

that the tension within the polling booth throughout the day and

the constant interjections of scrutineers while Mr. Dedman was

endeavouring to obtain the directions of the elector, caused him

at timies to place an interpretation on the instruction he had

been given, which I am satisifed was too limited. Evidence vas

given that if the elector displayed the c ard in a manner that

would enable Mr. Dedmaxi to read it but did nottvmrst the card

forward positively, notwithstanding that the voter said "I want

to vote for Bridge*# he would not mark the card as to preferences

without further oral directions from the elector. Mr. Dedman

agreed that eleven ballot papers on which the numeral one was

written in the square opposite the petitioner's name, were in

his hand writing and that in the great majority of cases, such

electors were displaying the petitioner's How to Vote card in a

manner that made the instructions thereon visible to him when

they told him that they wanted to vote for the petitioner. Four

of these electors gave evidence as to the circumstances surrounding

the marking of their ballot papers in this manner. This evidence

was corroborated by-scrutineers present at the time, and these

scrutineers also spoke as to the circumstances surrounding the

marking of other ballot papers in this manner by Mr. Dedman. In

the result I was satisfied that in eight instances the direction

given by the elector was sufficient to warrant the marking of

the ballot japer as formal in the manner shown on the card.

Counsel for the parties did not seriously dispute that

two ballot papers endorsed by Mr. Dedman should have been

admitted to the count, if in each instance the elector had given

a direction which was sufficient to enable him to complete a

formal vote. As to this I have no doubt on the evidence.

The evidence in relation to the failure of the poll

clerk to inform two electors of their entitlement to record a

section vote was equivocal. The petitioner having failed to

discharge the onus on this issue, the claim for an additional
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two votes fis

The total loss of votes establis',,ed at Kuxiunurra

therefore was ten.

SW4AVARY 0? VOTE LOSE

A summary,. o-f the vote loss established therefore is:-

POSIVAL~ LALLJOTS 5

DIS'tITiD BALLOTS 1

YR1ULl CIW"~

HALLS CRLEX

GO-GO 2TCL 2_J

FITLZROY ROSL.

MONCCUJ IM 3

iD.P.Y 9

XWNLIJRtiXK 10

The respondent was declared elected by a majority of 93

votes. It followis that without referenc3 to any loss of votes

occurring as the result of the incident in which Sergeant Corker

was involved at ±(ununurra the petitioner has accomuplished the

task which the Llectoral Act imqposes of satisfying the Court that

the result of the election has been affected. There is also no

doubt in my mind' tnat apart from electors who gjave evidence at

the hearing many aboriginal electors presented themselves for

voting at a number of the polling stations but were deterred from

recording their votes by reason of the happenings which I

have outlined. The evidence, of course, does not disclose in

whose favour such electors would have cast their votes.

However# in all the circumstances the petitioner's entitlement

to the relief which he claims is beyond question.- Notwithstanding

this conclusion* I feel that I should make some general
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finclingjs in relation to the istlue involvingj Serr~cant Corker.

SERGEANT CORNER

As nothing now turns on this issue, I do rnot propose

traversing the evidence in detail. sc'raeant Corker, in

evidence, ar.reed that as a result of a complaint received

-he stopped Ji-rs. Jessie Callaghan fror, filling in enrolment

cards on behalf of ,.-Ould-be aboriqinal electors - a task in

which she was cncaqed at abouit 9.30 a.mn. on polling clay in

the undercroft of the building at ]ununurra, in wh1ich polling

%..as taking place. Although he did not appreciate it at the

tine, he realiscfd vihen he was giving evidence that he had no

authority to ta1~c this step. I an~ satisfied that the wiords

11c ascd mwhen telling mr.Callac,11aiic to stop -,;ere cis detailed

Ly her in evidence and thlat Trcrcacant Corker r.pokje in a raised

tone of voica whor order-TIng Ler to cci.tzis activity. At

..,,e time theeovre a suL-tantial nu;1.i cr of aboiriqginals in

the vicinity and I have no doubt tlat Ly reason of the position

~.iich Scrccant Corkecr hold in the cor.inity, his tone of voice

and thle v;ords- used, a nunbetr of thea_- departed and that so-mie of

them did not return. T1Ie evidence did not disclose in any

r-recise wayi tInc nux.her who departed or how r.:,any of thc:- iwere

on t),e cl-ctar. 1 roll. TAhat vctcs wcrc lost to the octitioner

a- the recult ofhi incidcrnt is clcar, but on th e v~c

thc numbcr of' votu- %-;ouldi not reach' doulble -Iicures. Ii, th-e

events as tl'c- hz}:tcnc:C, tl.e vce lcr:: fro:.. thirs ircident

-laved no Part in r'y conclusion.

There will he a declaration in the term~s of the

-prayer in the petition. I will hear counsel as to any

additional orders. The question of orders as to costs will

be reserved until counsel for the parties have had an opportunity

to read these reason.,
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INSTRUCTIONS TO LEGAL SCRUTINEERS
IN KIMBERLEY ELECTORATE

INTRODUCT ION

Your function is to ensure that every vote cast

the polling place to which you are allocated is a valid

vote.

You will be allocated to a particular polling

place from the commencement of polling to the close.

You will be appointed by one of the candidates

for the area. Other local party workers may also be

appointed as scrutineers. Their presence in the polling

place does not allow you to leave your post. Your legal

qualification gives you a status by reason of the respect

which will be accorded to your views by the polling officers.

This is the reason for your presence. Ensure that you use

this advantage to the maximum.

The enrollment of large numnbers of aboriginals

as voters in the Kimberley will mean that a substantial

proportion of voters in the electorate may be either

illiterate or unable to understand what they are supposed

to be doing when they go to vote. It is likely that they

will be subjected to undue influence. This will probably

take the form of persuasion and threats prior to entering the

polling place and will be followed up by ensuring that they

only possess one "how to vote" card when they enter the

polling place. It is to counter these tactics that you

are being sent to the Kimnberley. The result of the election

may well depend on a few votes and it is essential that

all those votes are valid.

The advice to scrutineers attached is general

advice for all scrutineers. You should follow them to the

letter except where they conflict with these instructions.
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As a scrutineer you should at the opening of

polling identify yourself to the presiding officer, letting

him know that you are a lawyer.

IDENTIFICATION

Every aboriginal voter-.must be carefully watched.

Section 118 and Section 119 (1) of the Electoral Act sets'

out the requirements r elating to identification. Make sure

these are carried out to the letter. If they are not and.

there is any doubt in your mind about the identity of the

voter or his enrollment object to the vote at that stage.

ILLITERACY

Once the voter has been identified if either he

claims or the polling officer decides that he is illiterate

section 129 (3) lays down the procedure to be followed.

The presiding officer has received instructions

from the Chief Electoral Officer a copy of the relevant

parts of which is enclosed. Those instructions are no more

explicit than the Act itself and merely require the presiding

officer-to mark the voter's ballot paper in accordance with

the voter's instructions.

The following rules are guidelines as to the

attitude to be adopted by the scrutineer. They are based

on our contention as to the proper procedures to be followed

by the presiding officers.

They cannot cater for every situation that may

arise and are not intended to be comprehensive. You are

expected.-to use-your initiative to the fullest. If in your

mind there is any reason for a vote being declared invalid

you should use whatever arguments may achieve that result.

Please follow these guidelines closely, once a

voter has been found to be illiterate.
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1. If the voter has no how to vote card or does not

use one then ensure that the presiding officer

asks the voter in what 6rder he wants to vote

f or the candidates. He may say "Who do you

want to vote for first" or words to that effect

and after the voter has indicated or said who

he wants as his first preference the presiding

officer may say "Who next" or words to that.

effect. If the voter is unable to specify who

he wants for either his first or second preference

intervene and demand that the vote be made invalid.

The voter must instruct the presiding officer

(without prompting) as to the identity of his

first and second preferences. The third preference

does not matter.

2. If the voter has a how to vote card and (without

prompting) wants to use it to indicate his

preferences he may do so but must do so individually.

He may point to a name or photograph on the card to

indicate his first preference and that is an

acceptable instruction but he must do the same

for his second preference. He may not simply

hand over his how to vote card to the presiding

officer as a general instruction. If he does

and the presiding officer accepts it as such

intervene and demand that the voter be questioned to

f ind out whether he knows what a how to vote card is.

If he does not then his instructions should be

sought as if he did not have a how to vote card.

Basically the voter should know what he is

instructing the presiding officer and if he does.

not then his vote should be invalid.
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3. If the voter has more than one how to vote

card in his hand ensure that any use of one

of the cards is entirely voluntary by the voter

and not prompted by the presiding officer.

If the presiding officer is overriding your

objections to the procedure he-is following in respect of

illiterate votes ask him to check with the Chief Electoral

officer for clarification of the procedure. If after that

your objections continue to be overruled continue with them

in each case and note on the attached forms the procedure

adopted in each case together with the actual words used

by the presiding officer and the voter. In the case of

a blatant abuse of procedure by the presiding officer such

as prompting the voter, taking a how to vote card from the

voter's hand and using it as his instruction or other

similar actions you should take the first opportunity to

leave the polling place and telephone the Liberal Party

Headquarters in Perth on 21 4711. Ask for the General

Secretary,- inform him of the situation and seek his advice.

He would then attempt to persuade the Chief Electoral Officer

to instruct the presiding officer to change his methods.

ADDITIONAL QUESTIONS -SECTION 119 (2)

If it is clear that the presiding officer is

allowing improper procedures in respect of illiterate votes

you should inform him that in these circumstances you propose

to require the letter of the law to be carried out in respect

of voting and to require him to carry out the procedures

laid down by Section 119 (2). If the presiding officer'

is acting properly in respect of illiterate votes then this

Section may be disregarded. However if there is any doubt

in your mind about the procedures being used you should use

the2 technicalities of the law to the fullest extent.



Section 119 (2) questions must be asked and

answered imm~rediately after the identity of the voter has

been established. As a result you will have to determine'

whether there is a trend by the presiding officer to

disregard the proper procedures in respect of illiteracy.

and at that stage whichi you s hould be able to see after an

hour or less of polling you may assume that it is going

to continue throughout the day and that therefore Section

119 (2) questions should be asked.

As a scrutineer you are entitled to require

the presiding officer to a sk all the questions of the voter

and you are also required to be present when the questions

are asked and answered. Note the answers on the form attached.

If any answer is unsatisfactory demand immediately that the

entitlement to vote be refused.

For instance if the voter does not understand

and cannot answer any question he is not entitled to vote.

If he answers any question "No" when it should be "Yes"

or vice versa then his vote should be refused. Assistance

by the presiding officer in answering the questions should be

objected to. Refer him to Sections 120 and 121. It is

quite likely that many voters faced with the questions set

out in Section 119 (2) which require the answer "Yes" to the

first five questions and then "No" to the next three questions

will answer ."Yes" to all of the questions simply because they

do not understand what the questions mean and are prepared to

say "Yes" to anything.

If the presiding officer allows the vote contrary

to these provisions make your objection forceful but do not

argue in the face of a flat refusal to change his decision.

Continue to require the questions to be asked in the case
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of every aboriginal voter and note the answers and the

presiding officer's ruling in each case.

RECORDS

If the election result is extremely close

as may well be the case then whether it is possible to

appeal to a Court of Disputed Returns may depend on how

accurate and comprehensive the notes relating to invalid

votes are. It is unlikely that anyone else will record

the actions or words used to the extent you will and

accordingly your record should provide the best evidence

of the validity or otherwise of a vote. Sign and date

yoiir.record of each vote cast. If you have insufficient

space on the forms provided for the record make a note

separately and identify to which voter the note refers.-
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Paddy Patrick

Paddy Djumgee

Bob Nyu iga.

Peter Nipper Rosewood

Queenie McKenzie

Charlie McKenzie

Jacko Texas

June Mudgee

Rover Thomas

Freddy Mugmorra.

Paddy William

Dianna Nookayah

Topsy Chugara.

Mabel Julie

Snowy Tyson

Syrnond Drill

Daisy Drill

Ivy Drill

Barney Carrington

Bessie Wallaby

Roy Barratt

Paddy Rhatigan

Willy Nungmung

Jackie Gilinarri

Raymond Wallaby
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HALL'S CREEK

Spider Goodeding

Elsie Kunbich

Rosie Breel.

Munga Youndiga,

Barbara Cox

Saturday Yoogie


