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JACKSON Cod,

The applicant seeks leave to sppeal from his conviction
after trial of the crime of wilful murder, The grounds of the
application are, firstly, that the leammed trisl Judge falled to
direct the jury on provocation when that question was open on the
evidence; eecondly, that the Crown introduced prejudicial evidence
through 2 witness named Roberts without notice to counsel for the
applicant that such evidence would be led; and thirdly that this
evidence wes inadmissible, or at least should have been excluded as
& matter of discretion,

The charge against the applicant arose out of the death
of a young married woman, Hrs. Robeoson, at Serpentine on the
morning of Monday the 8th February this year., ©She died from
asphyxistion caused by sirangulation which occurred when the
applicant wound & stocking three times tightly round her throat and
knotted it. The applicant had known Mrs, Robeson for several weeks
and had been living with her for just over & week, On Saturday
night 6th February they went together to the Boomersng Hotel, where
Mrs, Hobeson's brother, Neville Hoberts, was also present. During
that evening Mre. Robeson refused to dance with the applicant but
danced with other men snd invited one of them to her home, and this
led to arguments between the applicant and lra, Hobesen on the way
home, On Sunday, they more or leas ignored sach other, end the
applicant spent most of the day drinking bottled beer. On Monday
noyning they continued arguing, pertly about Hrs., Robeson saying
she was going to her mothexr's place instead of delivering scme
pemphlete with the applicant, as had been previously arranged, but
mainly, the applicant seld in evidence, "it wos about nyself - past
things I'd done". His evidence in chief continued:

"You ¢ her & backhander did you; or several
ba Y Tewm o8,

¥hy did you give her those backhanders?=--~It was more
o less to keep her quliet and meke her see reason

soxrt of thing.
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"What was her situation at this time? V¥hat wes she
dolng?=—=he wasg in the bedroom getiing dressed to
go to her motherts place.

Yos -~ but why did you give hor {the hackhanders T
Well, she was yelling out and I wasa't sure whether
the neighbours could hear or not, and w « «

How loud was she yelling?e-igll, I was in the lounge
room and I cowld hear her quite plainly.

And what hoppened then?--Then I went into the bedroom
end that ie when I gave her a couple of backhonders
and told her to weke up to herself, and I asked her if
she was going mad or something. That was vhen she
t0ld me that on her way 4o her mother's she was going
to go to the police and $ell them about other cr‘gas
which I had committed -~ end, I don't know, I Just
lost my block and we sterted arguing more and more,
then I grabbed her around the throst end we overe
balanced and she fell - or both of us foll -~ on 4o the
bed end she just etill kept golng, and che was getting
T2 e - -

What do you mean by ‘she kept going'? VWhat was she
doingfwJust kept saying that she was going to the
g@l:l.ce and this type of thing, and I just done ‘

lock and - I don't know wint came over me Imt the
rosult is that she is now deand."

And & litile later:

Y] was sitting in the lounge room d beer and
Iynne just stexrted to more or less gay -~ ~ 1 anked her
if we were going to delivor these pamphlets fox which
we had nade arrangements previously and she said 'No!,
she was going to her mother's. I asked her why we
weren't going out to do the pamphlets - which was
income &t the time -« and she just said she'd changﬁ
her mind and then that she was going to go to the
police and tell them these things about me; and I
don't know., I just didn't think it was right and we
atarted arguing there and then and it ended up that I
ot vp and I welked into the bedroom. I gave her a
couple of backhanders around the mouth and that didn*t
seem to quieten her at all and she got worse and was

yolling loudery = « =~

Yelling louder? How loud7---leagonably loud., She
woke %the baby up, who wes on the front verandsh at th

What happened then?---Then I just done my block and
bhed her around the throat and kept on {telling her

o shut up and wake up to herself and then we wore on

the bed. She was otlll going and I more or leass just
seen the stocking out of the corner of ny oye and I
thought, 'Well, if I can't shut you %g something's going
to try and shut you up' - and I put the stocking arcund
her neck. Then all of & sudden I realise that 'something's
happened that shouldn't have happened! and I panicked
end just grabbed my 'port' and shot through.

Did you realise that ghe was dead, or did you know
whether ghe was dead or not when you left the home?
wweli0, I think she was still breathing, "
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He gloo admitted that he picked up a baby's nappy from the dreasing
table and "put 1t over her mouwth and tried to put it down her mouth®,
He then took hie sultcase and drove in her station wagon intending
40 go to the Bastern Staten; bdut that night vhen a police

constable spoke to him in Xalgoorlie, the spplicant suwddenly said

1 want to tell you I committed a murder in Ferth this morning
about 10 o'clock™. He told the constable Fra., Robeson's name, and
when asked how he killed her, he answered "I strangled her'; and
when asked "vhat was your motive for killing her?", he replied:

"She knew too much about me”.

(n the first ground, it ves submitted that Mra. Rcbaéon's
elleged threat to make o report to the police about offences
committed by the applicent was evidence of provocation which could,
under 5,281 of the Criminal Code, reduce wilful murder to
nonslovughter, The learned trisl Judge decided, affer the matter had
been discussed with counsel in the sbsence of the Jury, that there
was no eovidence it to be left to the jury on this lssne, and
accordingly he did not give any direction upon it. Counsel who
sppeared for the applicant at the trial expressly told His Honour
that provocation was not the defence, and did not himgelf mention
the subject to the jury. If the common law rule relating to
provocation applied in this State, as it has been held to apply in
Cueenslend under the same Code provisions, it im plain that Mrs,
Robeson's threats 4o go to the police could not amount to
provocation, because at common law words slone do not suffice "save
in ﬁiraumstaiwaa of 2 most extreme and exceptional character” -
Holmes v, D,P.P,, 1946 4.C. 588 at p.600., In thiﬁ 3tate it hag
been generally accepted that the definitlon of provocation in 8.245
of the Code applies to the defence of provocation wnder g.281 -

Re ¥, Scott (1909) 11 W.A,L.R. 52, W (1931)

3% WehoL.R. 118, Hoheme LV p_Queen (1957) 59 W.A.L.R. 28.

By that definitlion provocation means and includes any wrongful act
or insult of such a na.fure as to be llkely when done 1o an ordinary
person to deprive him of the power of self control and induce him to
asgault the person by whom the act or insult is done or offered.
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For Mrs., Robeson to make a report to the police about offences
conmitted by the 'applicam: could not be 2 wrongful act, unless it
were & wilfully false report, which was not suggested. Otill less
could a threat to make & report be a wrongful act, nor could it be
an insult, if he had committed offences; and if he had not, while
such & threat might concelvably insult an ordinery person, it could
not reasonably deprive him of his power of self-control. Accordingly
His Honour was in my view correct in deciding not to direct the jJury
on this issue,

. The second and third grounds of this application arise out
of a short piece of evidence given by Mrs. Nobeson's brother Roberts,
vhich we are told by counsel representing the Crown occurred
unexpectedly., Roberts had given formal evidence at the cm;ttal
proceedings that he hed, after her death, identified his siater's
body at a mortuary, and then stated thet he had last seen her alive
ond in good health on the 6th February at the Boomerang Hotel in the
company of the applicant., Roberts' name was included in those of
the Crown witnesseszs on the dback of the indictment., When called, he
gave the same formal evidence as he had given previocusly but was
then asked further questions by counsel for the prosecution, end
these and his anawers were as follows ¢

“ind at that time vhat was the relationship between

themTe——is far a8 I Inow - « « I had only met him once

and that wes the week before., From what I can gather

he was boarding at her place at Serpentine.

Yas the relationship between then on the evening of the

6th (the Saturday evening) friendly?e--iell, Iynne was

doneing with someone up on the floor and Tilbur{emt

have been get jealous or something becmuse said

to me 'I'll fix end Tix her properly?!, and I said

"Tou'll have to fix me or get me fivset' or something
like that. I can't quite remeuber, but those were the
words he used.,

It seens that the relationshipy was not very good?
~eThat is correct, "

It is conceded that counsel for the applicanti was not informed that
further evidence would be adduced from Roborts. The witness was
not cross~examined, lie gave his evidence at about 12.15 Pelte The
applicant was called to teatify on his own behalf after the lunch
adjournment, but Roberts' evidence was not put o him by his owm
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counsel and he was not questioned about it by the prosecution. Ko
application m'made on bebalf of the applicant for an adjournment
to obtain instructions, but counsel would of course have had sn
opportunity of comsulting the applicant during the lunch
adjournment,
The second ground for leave to appesl is in the following
terms @
* (a) The Crown Progecutor introduced highly Judicial
evidence tou en the issue of intent through
fon chipeon ferihte Tomms Joverie, Yook evideee
notice of intention to lead the same having been
glven to me or my counsel prior to or at trial.
{b) Such lack of notice prohibited my counsel from
investigation as to the truth or otherwise of sud
OF the Baid Toviile Denmis Hoberts end mAm L o
examination in chief of me as a result wherwof I
wos unfalirly prejudiced in my trisl., ©
I an quite wnable to accept the srgpument that the absence
of notice of intention to lesd this evidonce can in the circumstances
of this case be taken n appeal as a ground for sotiing cside the
verdict. It is the proper end, I believe, the invarisble practice
in this State for the prosecution to give notice to an accused
rerson of an intention to call further wiinesses in eddition to
thege called at the commitial proceedings or named on the back of
the indictment, and this practice should be and uwsually is adophed
where it 15 intended to adduce from & named wiiness evidence beyond
that which he gave at the preliminary hearing., Dut if there is a
failure to observe {this rule, and an accuwed person is taken by
sarprise, his remedy is to seek an adjourmment which would noxmally
be granted if the evidence were material, The practice on this
subject is reforred to in Archbold, 37th ed,, var. 1375. If an
accunsed person is unrepresented, no doubt the $rizl jJjudge would
take some appropriate action if new evidence is introduced without
notice; but where counsel appears, the judge is entitled to rely on
him to apply for an adjournment if thought advi&ablé. We cannot
enquire why no adjournment was sought in this case, although there
could be obviocus reasons for the course which was adopted., The

conduct of the defence was in counsel's hands, and he neither asked
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for an adjournment nor led ovidence from the applicant touching
what he said to Roberts. It haos not been showm that the applicant
was prejudiced as alleged.

The third ground for leave to appesl relates to the same
evidence of Roberts az to what was said to him by the applicant at
the hotel on the ZJaturday night, It was submitted that this was
irrelevant and hence inmdmisolble, or in the alternative that it
should have hoen exeoluded by the trinl Judge in his discretion as
being of 1ittle relovamece and highly prejudicial to the applicant.
Ho exception to its admission was token at the trial. In ny
opinion, thim evidence was relovint and admisaible., It formed pmxd
of the narrative of the events which led up 4o the death of MNrs,
Robeson. The narrative commenced with the vigit to the hotel on
the Saturday night, when her conduct ammoyed the applicant a:nd led
to resentment ox his part and 1ll-feelings between them on the way
home, which continued throughout Sunday, snd progresced to a flare-
up of serious arguments on the Mendey morning. The npplicant
hingelf both in his statement to the police and in his evidence at
the trisl related these events and plainly rogarded them as
material, The whole of this evidence was also relevant as
dlsclosing the relationshipy between the applicant and ¥Mrs. Robeson
during this period immediately preceding her death, The relations
botween the parties at a material tine "so far as thoy may
reasonably be treated aa explanatory of the conduet of the accumed
seee 8Ye properly admitted {to proof as integral parts of the
8110804 OTAMG +...” = por Fonnedy J. in R, v. Bond, (1906) 2 K.B.
389 at p.400 -~ a passage cited with mpproval by both Barwick C.J.
and Menzies J. in ¥ilson veon, 44 A.l.d.RB. 221 at pp. 222-
224, lensies J. 6dded -~ "To shut the Jury off from any event
throwing light upon the relationship botween (the parties) would be
0 require them to decide the issue es if it happened in a

VECUMHY ceee "o
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Thug what was sald to Roberts by the applicant om
Saturday night tending to show his jealousy of anlammoyance with
Mrs. Robeson wes clearly relevent. But it was not suggested sl
the trial that it disclosed a present intention to k1ll her on the
following Monday. The Crown Prosecutor in his address to the jury
put it that the evidence might show the cpplicvent whe was already
thd.nk:mg in temms of violence snd was prepared to use vioclemce to
Ers. Robeson, But His Honour put the ovidence in its propex
coentext in his surming up when he commented: "Theve was appyarently
therefore some degree of ill-feeling at that stage and that is,
I think, as high as it can reasonably be put®, There is nothing
Yo indicate that the trial Judge erred in not excluding this

For these reasons, leave to appeal should, in my opinion,
be refused,



