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The applicimt eeks leave to appeal from his conviction

after trial of the crime of wilfiul xu~r. 171he grounds of the

application. amq fiwst3., that the leared trial Judee failed to

direct the 3twy an provocation when that queztion was open cc the

evidence;, secondly,, tbat the Crovn Introduced prejudicial evidene

thr'ough a witness named Roberts without notice to cournsel for the

applicant. that ouch evidence would be led; and thirdly that this

evidence was inadmissible, or at least should have been ezoluded an

a matter of discretion,

The charge against the applicant arose out of the death

of a young married womnv, LRsUobeson, at Serpentine on the

morning of Xmoday the Sth Pebr7 this year, Ghe died from

aspbpziaton oaused b7 strangulation which occurred wthen the

applicant found a stocking three times tightly round har throat and

Iotted it* The applicant bad known FMra. Robeson for several weeks

and had been, living with her for' just over a week, On 8abUwdey

night 6th Pebrzax7v they wrent together to the Boomerang Hotel, whwe

Mrs. Robeson's brother, Neville Roberts,, was also present. During

that evening Mrs, RobesonL refused to dance with the applicant but

danced with other men and invited one of them to her home, and this

led to arguments beteen the applicant and rs. R~obesoni on the way

home* On Stmxday, they more or loe ignored each others, and the

applicant spent most of the day drinking bottled beer. On Monda

morning they oontlnued arguing# partly about Pms Robeson sayIng

she was going to bar mother's place Instead of delivering some

Ppblets vith the applicant, as bad been previously arranged, but

msinly, the applicaut said in evidence, flit was about myself -past

things I'd done"*. His evidence in chief contInued:

"You Saeher abakhander did you; or sevexiul

Why did you give her' those baokhnde-rs2-It was no"
or lona to keep her quiet and make her see reason
sort of thing.
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"What waS her situation at this time? What was she
doinlg?-Clio1~ wsa In the bedroom~ dOttine, dresned to
co to her mother'a, place.

Too - buat why did you Eiva her the backanders?-
Well, she wao yeflling out and I waan' t sure whether
the noighbours could hear or' not, and - - -

How loud vas she yelline?-Wdll I was in the law**e
room and I could hear bar quite plainly*

And what bappened thax?-Than I went into the bedroom
and that is when I Gave her a couple of bnckhanderz
and told her to wake up to herself, and :I asked her if
she was going mad or some thing. That wasi when she
told me that on bar way to hex mother's she vnaii
to go to the police and tell them about otherox
which I had committed - and, I: dca't know, I just
lost my block anid we started orguing more and more,
then I grabbed her around the throat and we over-
balanced anid she fall - or both of us f ll - on to the
bed an she just still kept going,, and she was getting
Ins OW - W

What do you mean by 'she het oing'? What van she
doing?-Just kept saying Mt she was going to tba
pol± ce ad this type of thing, and I: jusat d=0 aw

bokand ab I don*'t bicir vbL t cam. over me bt Ue
result is that she is now dead,"

Anid a little laters

"-1 v"s sitting in the lounge room drinking beer anid
14ynno just started to more or leas say -- If ased har
if we were going to delivor those ipmphletv for which
we had made anrangepments previously and she sold .'Nllp'
she wa" going to her mother's. I naked her utq we
weren't going out to do the pamphleta - wbich ww m
Income at the time - and she just said ahe'd =hne
her mind and then that she was going to go to the
police smd tell then theme things about me;' and I
don't know. I Just didn't think it was right and wo
started arguing there anid then anid it ended up that I
got up and I: walked into the bedroom. gv ohra
cou-ple of baakhanduers around the mouth and that didn'tt
seem to qu±. ten ber at all and she got worse and ws
yelling louder - - -

Yelling louder? Hlow loud ?-Rmsmoably loud. S3he
woke the baby up, ulio v=n on the front verandsh at the
time*

What hapeed thet?-Thn I just done my block and
gabbe e around the throat and kept on telling har

to hutupand vake up to herself and then wre were an
the bed. She was atill going; and I more or lees jvst
seen the stocking out of the coozer of xy eye and I1
thought, 'Well, it I can't shut you up someting' In ngI
to try and shut you up' - anid I put the stocking aon
her neck. !Tbo all of a sudden I: roale that Imtbn'
bappened Obat shculdn't hame bappened' and I: penicked
and just grabbed vy 'port;' and shot through.

Did you realizie that ahe was dead, or did you~ know
whether she was dead or not when you left the home?

*,,ie I think she wan still breathing. 11
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Hie also admitted that he picked up a baby'sa nappy from the dressing

table and "put it over her mouth and tried to put it down her aouth*.

Hie then took bin suitcase and drove In her atatton wagon intending

to go to the Eastexn States; tat that night wban a police

constable spoke to bim in Xaleoorlieg the applicnt. wiidenly Aid

'0I wet to teln you I comitted a murder in ]?ezth this moang

aboat 10 o'clock", Hie told the contable Yxs. Robeson's name, aud

when asked how be killed her, he anevered "I atrangled har"; and

when asked "mhat was your motive for killing her?"# he replieds

'"h know too much about me".

On± the first grounds it was submitted that K~ra. Roeson's

alleged threat to make a report to the polio. about offonos

comitted by the applicant was evidence of provocation which could,

under z, 281 of the Criinal. Code, reduce vilfUl murder to

wstlu~iter, The leared trialJ.7udge deoided, after the matter bad

been disoussed with counael In the absence of the juryp that there

was no evidence fit to be left to the jur'y =12 this isn=*, andi

acoordtnO2y he did not give any direction upon It. Counsel who

appeared :for the applicant at the trial expressly told His Honoar

that provocation vran not the defence, and did not himself wmtion

the subaoot to the Juiry, If the commoa lw rule relating} to

provocatiou applied In this States an it has been bold to apply In

Queensand under the name Code provisions, it in plain that ftas.

Robeson's threats to go to the police could not amount to

provocation.# bootmse at cc==o lawr words alone do not suffic '"save

in oirovmstmncoe of a most extreme and exceptional charateer"

Llo~meg-X Rg Z)P4& 1946 A* C. 588 at po.600, In tblts State It bas

been generally accepted that the definition of provocation In s.245

of the Code applies to 'the defenc of provocation under a.281 -

X8 Lq~j (190) 11 W.A.L.R. 52t Du~gatdn X4. =.EMCo (MI~)

SW*ALoR. 1i8, t A AuW.ggaQee (1957) 59 WA.L.R. 28.

By that definition Provocation. memos and includes any wro~gfual act

or insult of such a nature as to be likely when done to an ordinary

person to deprive him of the power of self control emd induce him to

sssult the person by whom the act or Insult is done or offeredo
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For Mms Robeson, to mike a report to the police about off enoes

e~mitted by t apiplicant could not be a w'mgful act, ualeas It

WW a wilf211 false reports which was not suggested. B tiLl less

could a threat to make a report be a wrongful acts nor could it be

an Insult, if be had commtted offences; amd if be bad not, while

vadh a threat might conceivably insult an ordinary person, it culd

not rea oabl deprive bin of bin paver of self-cotrol. Accordizgly

is Honour wan In v7 view correct in de*iding not -to direct the J=7~

an this Issue.

The second and third grounds of thin application arise 9u

of a short piece of evidence given by M~rs, Robeon's br'othr Roberto,,

which we are told by onsel. represontlng the criwn ocoarred

unzpeote&1lyo Roberts bad given formal evidence at the cindaa

proceedinoi that he had* after her death, identified bin sister's

body at a mortuary, and then stated that he had last seen her &live

and in good health an the 6th February at the Boomerang Hotel In the

compiy of the applicant. Roberts' namet was included in those of

the Craml witoses on the beck of the Indictm=:t. When caleds. he

gav the sone fo~ml. evidence an he had given previously but wme

then asked further questions by ounsel. for the prosecution, and

tUse and his aninwers were as follo :

"And at, that time wtiat was the relatioship betmen,
thw?-..&s ftr as I know - - - I bad only, met hin once
and that was tho week before, From what I am gather
he was boarling at her place at Serpentine.

Was the rlatinhobp between tham on the evening of the
6th (the Saturday evening) friandly?4--well, 10:ne was
~armoin with acweotie up an the floor and Tilbm7r must
have been as 3alou or somethin because he WA
to meS '111 Z'll sud fix her propeTI~' an# si
'On'll1 b~w to fix a* or gt me first' or aebm
lik, that. I can't quite rezmar,, bat those wei-6
Worzts he Used.

It soe that the relationship wan not very good?
wus~4~~tis mot.

It is acadd that coansel for the applicant wan not Info~ad that

further evidence would be adduced from Robrts, The witness van

not cose-eonf~aifed. Be gave his evidence at allu~t 1 2.15 pon* The

appicat wan called to testify an Isa own beb"l after the lunch

adJournuent, but Robrto' evidence was not put to him by Us own
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counsel and he was not questioned about it by the Pxoeouticve No

application an made on behalf of the applican f or au sd~ouxment

to obtain Instructions# but counsel wounld of courve havo bad sm

opportunity of eaumt~ting the applicant tbuIi the lUwah

adlournment.

The second ground for leave to appea in 1A the fl~vu

to=$s S

~(a) The Crowan Prosecutor introduced bigbly reudlaial
evideioe t ouching on the issue of ia~af tbwci*
the witbess 0e~ Dennis Roberts, which vri en
bad not been led In the prel:=7na bewixi and no
notice of inteiti to lead the same havuing been
Siven to me or my counsel prior to or at trial.

(b)) S3uah lack of notice prohibited xW co=nel froamd~
Imweti~stion as to the truth or othenrise of m
evidence and hmee f nbn=z-mantc
of the maid NeH Dennis Robertsa nd 'bin

*~am~at~ n chief of as an a rsmzt Wbezve I
wus UnfaIx'ly Prjudiod in 1W trial.

I a quite unable to accept, the argamet that the absenae

of notice of intention. to U44a this Ovidowe can In the of1r0aImn'sNee0-

of this casm be taken, = appeal as a Srmid for aotting avide the

verdict. It in the proper and, I beLiev the Invariable practiLce

in this. State for the prosecution to Cive notice to an aocused

perse~i of an Intention to ca2.L. further witnesses In additin to

those called at the ccmmttal prooeedini~s or named on the back of

the Initents and tbis p tice should be and uuaflly is adopWe

'wheom it is intended to adduce from a umend vttwon eviudence beyWid

that 'which be GVO at the pxImnryharzn Bat if there in a

failur to obm"~ thIs rule# and an accused person in taken by

sarprise, his romedy is to seek an adjounzment 'wbich wou~l uer=Kly

be Vmated if the evidence were mtral, Me practice on tbin

subject In reforred to In, jtghtgad. XMt 9A., mar. 1375, If an

accused perso in unreprevented, no doubt the trial jude 'would

take same appropriate aotion if ne'w evidence is introduced 'ithout

notice; but where counsel appeare, the judgo in entitled to zw3r cc

him to apply for an adjo=rnent if thought advisable. W, oanno*

enquire why no adjournment was sought in this case, althou&h there

could be obvious reasons for the course which was adopted. Tba

conduct of the defence was in counel's harndes and he neither aimed
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fo t adjama n or led viduoe from the applicant toach1IM

utbat he mid to fbobrtso It las not been~ shovn that the appliatcn

w"R prejudiced as &31*sed.

The third p'ound for leave to appeal reolates to the name

evidence of R~oberts an to What waa said to him by the applicant at

tho hotel, an the Satrday z±ght. It mwn suiiztted that this vw

irr*Vant and hence inadmesciblep or In the alta=ive that it

should hmn been excluded by the trial 3udee in bin disortior as

be~ng of little relvano amd bi3hvy pm3iolal -to the appy3±oant.

N~O OxePtIon to its left, ±os van taken at the trIAl. In x

OPIDIen, this evidefto vn z'evmt and admimdbles It rormod pwt~

of tho viazzativo of the events which led up to tUs death of Mrs.o

Robeson* The narative. comenced, with the visit to the hotel on

the faturday niehtr when her onduct annoyed the applicant and led

to roentmnt an his part and m-feei±nav between themi on thes var

hone, Ubich continud throuehout flimAV, and progressed to a flaz-

up of sorio" avffmmfta an the H~ndoy mornzig, The applcat

himself both In his statemient to the police and In his evidence at

tho trial relatd these events and plain2y reaprded themz an

Merilft Th* v.h*l of this evidence vw also relevant as

diamloning the rlationabip between the applicant and rxs, Rabomo

during Wei period immdiately preceding her death. The ltin

betwen 'tho parties at a material tine "no far as they may

.4eaonal.y be treated as explaatoz of the conduct of the accused

... a" propWx17 admitted to proot an Integral prfts of the

alloipd oriae . per POA' y J. in(10)2K*

389 at pe 400 -a pm cited with approval by both Beiidk C.J.

and Xmxts~ J* in Wilso X&. Zag ie 44 AoLJ*R. 221 at pp. 222-

224. Menzies J. added -"To shut the lury off fron any ovent

tbwovwng lighit upon the relationddp between (the partie) would be

to require them to decide the issue as if it happened Inu a

Vacum **
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Thu whalt maa eid to Roberta by the app1±oaz3t ~m

Sat"Awdh night Und±n6 to show bis I elo5 of mi s~zyi~With

?Xzs IRobesoe vas aomx4~I 2'elowmat. But it =a3 n~ot m geteti at

Uhs tU±AI that It 4isfoin a prwut Intntio to k±23. huw cct

tf.owux Mcnfay. The Orowi Proaemtor In~ bin address to tbe *ia

put It that the ovideno might ahow the applioaiit who mwal ready

thin~king in te~n af VOvAioe" aWi was prepared to u"f violne to

?!z's Robeson*. B3t Hisa HRmor yut the wvide21oe 1A~ Ito ypo

oozz*ezt in~ bin nmming up when be o0mmetds "Thre mw appmAzt3y

there.for.e m*dere ot lfl.ef1±Lz at that stage and tba-t 1In,

I th~ik, ax M&g as it am aoa~ be yutw. Them in nofthin

to indicoate that the tr±.1 J~g. erd ±2 not aroadin this

3 w the rww=2s, Ism~ to appenal Should, In mT' Ovdiaion

be rfued,


