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A UMlOZ T i" CI ?j R4 PL. C j

Hilton Y. Drtobner (1968) 13 P.L.11. 09
Hobbs v. Mor~ey (1904) 1 K.B. 74
'Fritahard v. M~ayor etc. of Biangor (18L38) 13 App. Cao, 241.
Gonling v. Veley (1847) 7 73.2. 406
Bridge v. Boweni (1916) 21 C.L.R. 582
LDrinkwator v. Dleakin (1874) L.R. 9 ca~. 626
Re Bristol 3outh Eazt iarliamentary Blectiona (1964) 2 '4f.257
Ile Smith ,Pz pnrte tio~enna 7 Tas. !3.R. 61 (1911)

im, ~W 0.? TF1i 3 Cgo0")AT:

This is the return of an order nisi w.-Uing upon Jocelyn

Va.rtin Forreat, U.M to show cause why a writ of certiorari

should not iefue to remove into tis court the decision of t12*

Court of Disputed iReturns, constituted by the Magitra*te under

a. 137(1)(b) of the Local Governmenit Aot, whereby an election

held for the of~ice of 1Promident of the Zhire of CGarnarvon

vas deolared to be invealid and to show caume wby tb,-.t decision

should not be quashed.
The order vas obtained on the applicatilan of one Gary

Useil -Chitely who, ao clerk of tho CJouncil (a. 86) was the
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returning officer for the election. ldhitely appeared before us

by counsel as rosacutor on the writ; each of th, candidates

in tho election wasa served with the order nisi bat none of them

ap~ecired in sup.port of, or to oppose the orders sought.

Tho record, so called, of the proceedings before the Cour't

of Disputed Retuxrns ae broughit into this court oonniste4 of a

doaument- onti tled "A Gunonp to Witneos" addrened to Whitely and

the reasont for the decision which reasonp contain the declaration

of invalidity.

Prom theae dooumnts the following facts emerge. On 15th

May 1970 the Governor by order In Council n~nd to give effect to

a~ poll then recently taken pursuant to s. 10, tubs.(7) et neq. of

tho Act, declared the mode of election of Shiro Trenid4ent be

altered fro-m eleation by the Counail to elecation by the slectors

off the Municipality. s;uch an election thereupon bocame necessary

,-nd the Council fixed 12th -'&eptember 1970 as bpiine the date upon

which it was to be hold. The L'#hiro Clevk (Whitely), in the words

of the Ylgistrate's reneonzy "then net about preparing a reviced

list of elotors purotuant to 0. 59". It seemn thit he prepared a

list of additionn to and deletions fr4om the settled roll and then

submitted thist list to the Council who on 26th Piwfust: "resolved

that the electoral roll be alterod by addition.,?: and daletiones as

per -the liet exxbmitted by the Shire Clerk ad as permitted by

a. 59 of the 1Locna. Overn"rnt Act". frow many additions~ to or

deletions from the roll ap::.eared on th it list it4 not known but

it was establinnhed th it the name of ozne Younmg ap~eared on it as

an addition to it, The roll with the linted a~lterations to it

was unod for the pur)oaes of the election. It will be seen that

-the altorattione made in theterni of thq ros'olutions were made

"during the period of 29 daye next preceding (the) oleotioW'

within the meaning of e.59(2) and honce they were not alterations

which the Council had power to matke. Thf y were not "authorined

by thir veation"' within the neaiiine of sub-a.(3) of S..59. From

thie, tv7O con-squences follow. The first imi thtit Toung, who as

will ap.-,oar va.-A a oanlidato in. -tbp olection, wap not qualified.
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See v.35(0)(a); ~Nd the second uu-.. we think, the more eignificmat

consoejuenne is that the election had been held upon a roll

which had been altered in breach of s. 59(l) and hence upona roll

which bad not boom compiled acoording to law.

The elootion vas hold on the date Which. had be4on fixed and

upon the final count it vas establishbed that one Tudkey had polled

668 votes aNd one D~avis 664 voto. The candidate You~ng wa

defeated in the couroo of the progressive count. Tuckey was

declared elected. Dlavi~s thereupon~ ad within the time limited

by s. 137(2) made complaint, azn it appears recited in the witnees

sumsona to Whitely thatz

"In election held within the Maisterial Dintriot of
Ournarvo, to wit at Carmarvon being ain election for
thle mrosi.ent of the Shire of Carnarvon van invalid contrary
to a. 137 of the ILocul Government Act 1960 (and amendments),
upon the grounds that Alan Young was not eligible for
nomination ao a candidate preuant to a. 35 of the
Local Government Act 1960 (and amnendments).

Upon that complaint the Nagietrate issued a summons directed

to Whitely in hiscapacity an Returning Off icer and to each

of the candidates and he entered upon an en;juiry pursuant to

Us 137 of the Act, At the enquiry each of the pors@oue summoned

to appear did so Sand Dlavis amd the Returning Officer were each

represented by counsel.

The facts -as =cited in theose reasons relative to the

amendment of the Roll were not in disputo beforo the Magistrate

and upon that state of fact the M'agistrate in the terme of his

reasons concluded that "the amendment to the Roll made by the

Council on 26th i4~151t which amendment added Mr. Young'se name

to the Roll was invalid, - that a substantive prohibition of the

Local Government Act had been broached ... , In the oiroumstances,

therofore I consider that I do not havv a discretion merely to

uphold the election provided that the will of the electorate has

been demonstrated and I have no option as I see it but to declare

the election invalid and I so deolare".

The grounds argued on behalf of the Returning Officer before

us in support of the isrue of the writ and as formulated In the



order nii yore as follows:-.

(1) The Court of Disputed itotunw was in error in
deciding that the election was invalid. on a
ground which was not the grotz-nd alleged in the
complaint, namely the Court held toe
election to be invalid on the ground that a
substantive prohibition of the ,act had been
breached by toe invalid (ao the Court found)
amendment of the roll of electors by the
unauthorised addition of the name of the person
Alan Young to the roll, whereas the real question
before the Court of Disputed £teturnc was whether
or not the election was invalid by reason of the
fact alleged in the complaint, namely that the
person Alan Young was not eL-igible to nominate
in the election a- a candidate for the office
of Presid ent

(1i) Notwithstanding th~st the Court of Disputed
Returns decided that Alan Young van not
eligible to nominate an a candidate the Court of
Disputed Returns wras in error in deciding that
as a matter of law on the facts no found by the
Court the election was invalid.

It seems convenient to deal with the second ground first.

It is clear that Young was not qualified to nominate. At the time

of his nomination he was not qualified to hold office if elected.

2 ection 92(a). 11is name did not appear on the electoral roll.

S'etion 35(l)(o).

In support of this ground, counsel referred us to a number

of authorities dealing with the question whether votes are or are

not to be considered as having been thrort away. That is a question

which may aris when a disqualified candidate has been declared

oleoted anmd when in the terms of s. 137 (1) the' issue

Is an to whether "a person oughit to be returned as a member of

the Council in preference to the person actually returned as

elected". That was not the question in the present case, it not

being here suggested that Tuckey was disqualified or that Davis

ought to have been returned in preference to him. The oomplaint

so made, was that "the election so hold" (that is to say, the entire

,rooeas whereby the wfll of the oltotors was ascertained as well

)f the result which it apparently roduced) - was invalid"

which complaint if made out would require the Returning Officer

"to prepare for, conduct, ascertain and declare the result of a
fresh election". ZOq'.137(l)(d). The idea of trotes thrown

11FA.
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awaY Would aoeni to uz to have no bearing on thatt question,

Otherwise It is enough to observe of this ground that it does

not ass~ert* nor is it the case that the magistrate held the

elootion to be invalid for the reason that Young wae not eligible

to nominate as a cardidateo The election was held to be invalid

becauze the roll upon which the election hjA been conduated had

been umended In a way which was -positively prohibited by the statate

?bts then brings us to a onrideration of the first ground.

In a sense it raises what one mightt describe as a pleading

poiut. it does not assert that the Magistrate wao wrong in

declaring the election to be invalid because of the unauthorised

smendments ade to the roll. Whbat it does assert ie that that

waa not the "'real. question" and, one might add, the more particular

quetion, arising oat of the complaint, it bein~g whether Young was

eligible to nouinate. The idea basal to thiz ground is that a

ma~intratt constituted a Court of D~isputed R~eturns for the

purpose of the Local Government Act and enquidring into a complaint

that an eleotion is invalid cannot so declare upon a ground

which doea not fall within the particulars (if wW~) which have

been formulated in the oompaint. This appears to have been

aacepted by the Miagistrate in the couree of hic reasons although in

the expressed basip for hio decision it is departed from., Whether

the point taken 1z sound must, we think, in ev, ry case depemd upon

the 5tasute which creates for its own purponevi the-Court of

Disputed dieturns and particularly upon the character and extent

of the powers which are by that s3tatate conferred upon it. Section

137 of the Local Government Act does not require that the oomatin't

which initiates the prooeedingf4 should do wore than assert that

the election was invalid. Particulars are not a necessary part of

the initiating Irooess and if given tboy cannot in our opinion aot

as a fetter upon the court's power to enquire into the matter of

the complaint, thin being thut the election is invalid. We have no

doubt but that the nsagistrac-i may well in the course of the

inquisition and an a matter' for hir; discretion roquiro that the

F4 11z.
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particular grounds going to i'alidity be formulated so that afll

persons before him havin~g an interest in the enuiry be gtven an

adequate op",,ortunity to answer what ia being naeged. But that is

not to eay that a failure to particularize goes to power and in

our opinion It doesriot.

On the partiou1ar facots of this case !he nood for further

partioularn does not seem to have aritien. The eligibility of

Young ari a candida~te and the unauthori-.ed amendments made to the

roll were not in truth two independent qustionsjone was dependent

upon and waa the consequence of the other and one could not be

enquired into without enquiry being mado into the other. Further-.

more the faots relating to thos~e quentions were not in diepute.

Hence at thqbnd of the enquiiry it did ap,-?ar, and it was

not before us othervine contended that the election was conducted

upon a roll of eleatora which in its f inal f om had been prepared

in direct violation of thastatutory prohibitini. The "election

was entirely a statutory proceeding" - 13rIdia -v. 1BoXIA(1916)-21

021g _.§ at p. 613 per ls zg nuic it so appeared that

It had not been conducted in conformity with the 12tatute and this

in a way which was in the true sense baoic to it in that it

adopted a mode of election which could not be eaid to havre

been "by the electoral' within the meaning of a. l0(7)(a). See the

definition of "elector" in a. 6. The Magistrate in our opinion

was right in making the decla~ration of invalidity. The re~levat

law Is correctly stated in the rd edition ot Ulas Ck. VoL. 14,

p. 150; "If. on the other hond, the trano~greions of the law

by the officials being admitted, the Tribunal sees that the

effect of thetransgresEsions was such that the election was not

really conducted under -the existihg oJlootion lawa, or it is open

to reasonablei doubt whether those trmwgreesicas ma~y not have

aff2ected the result, and it is uncertain whetbeor the candidate

who has been r13tuxned has roally been elected by the mnajority

of porsons voting in accordance with the laws in force relating to

elections, the tribunal ia then bound to declare the olection void",

Zoe also In re 3mith ex garte 14o1enna (1911) 7 Tan. L.RI. 61; in
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The oase is certainly not one in which thim court upon an

application made by the Returnitng Officer, ho being a persion vh*

has no interest In the r'esult of the eleotion, ahould exreise

its discretion to order tha~t the writ should ina~ue,

The order nii ehould be diohareed*


