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JUDGMENT OF TR _COURTS

This is the return of an order nisi c=lling upon Jocelyn
Fartin Forrest, S.M. to show cause vhy a writ of certiorari
should not izsue to remove intc thie court the decision of the
Court of Disputed Returns, constituted by the Hagistrate undex
ge 137(1)(b) of the Local Government Act, whereby an election
held for the office of Fresident of the Jhire of Cernarvon
wis declared to be invelld and %o show cause why th:t decision

should not be quasched.
The order wags obtained on the application of one Gary
Neil ‘hitely who, auz clerk of the Council (s. 86) wes the
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returning off{icer fur the election. VYhitely appeared befors us
by counsel a8 prosecubor on the writ; each of the eandidates
in the election was served with the oxder nisi but none of them
apreared in support of, or to oppose the orders sought.

The record, oo called, of the proceedings before the Court
of Disputed Heturns as brought into this court consinted of a
document entitled "A JSumcons to ¥itness” addressed t0 ¥hitely and
the ressonz for the decision which reasons contain the declaration
of invalidity.

From these documenta the following faocts smergs. On 15th
Hay 1970 the Governor by order in Council and to give effect to
& poll then recently taken pursuant to s. 10, subs.(7) et seq. of
the hAet, declared the mode of election of Shire Prasident be
eltered from election by the Couneil to eleection by the electors
of the Hunioipality. Such an election thereupon bacame necesaary
snd the Council fized 12th Zeptember 1970 as being the date upon
which it was to be held. The Shire Clerk (¥Whitely), in the words
of the Hegistrate's remsons, "then smet aboubt preparing a revised
list of electors purswant to s. 59". 11 seems thot he prepared a
liat of additions to and deletions from the settled roll and then
submitted thia list $0 the Council who on 26tk Augusts "resolved
that the electorsl roll be altered by sdditions and deletions as
per the liet cubmitted by the Chire Clerk snd as permitted by
ge 55 of the lLoozl Governwent Acet”. How many eadditions to or
deletions from the roll apreared on that 1list is not known but
it was esfablished thut the nume of cne Young appresared on it as
an addition to it. The roll with the limted alterations to it
waes used for the purposes of the election. It will be seen that
the alterations made in thetermc of the resolutions wore made
"during the period of 29 days next preceding (the) olection”
within the meaning of8.59(2) and hence they were not alterations
which the Council had power to make. Thry were not "authorised
by this section” within the meaning of sub-s.(3) of ©.59. From
this, twvo consequences follow. The first im thoet Young, who na

will apprear was a candidste in the electlen, was not cunlified.
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See 8.35(1)(e); end the second urd, we think, the more significant
consequence is that the electlon had been held upon a roll

vhich had been zltered in bresch of s. 59(1) and hence uponsz roll
which had not been compiled according to law.

The election was held on the dnte which had been fixed end
upon the final count it was established thet one Tuckey had polled
668 votes and one Davis 664 voten. The candidate Young was
defeated in the course of the progressive count. Tuckey was
declared elected. Davis thersupon mnd.within the time limited
by =. 137(2) nonde complaint, as it appears recited in the witness
somzons to Whitely that:

"in election held within the Msglsterizl District of

Carnarvon, to wit at Carnarvon being un election for

the ‘resident of the Bhire of Carnsrvon was invalid contrary

to . 137 of the Locul Government Act 1960 (and smendments),

upon the grounds that Alsn Young was not eligible for

Tooal Gavernmant ASt 1960 Land smendmente)st

Upon that complaint the Magistrate isepued a cummons directed

to iwhitely in hiscapacity as Returning Officer and to each

of the candidates and he entered upon an enguiry pursuant to

tie 137 of the Act. At the enguiry each of the persons summoned
to appear did so and Davis and the Heturning Ufficer were each
revresanted by counsel. |

The facts nzs meited in these ressons relative to the

amendment of the Roll were not in disputc before the Magistrate
and upon that state of fact the MHagiatrate in the terme of his
reasons goncluded that "the amendment to the Holl made by the
Council on 26th /Zigmsi, which amendment added Mr. Young's name

t¢ the Roll was invalid, - that & substantive préhibition of the
Locul Government Act had been breached ... o In the circumstonces
thercfore 1 consider that I do not have a dimcretion merely to
uphold the election provided that the will of the electorate has
been demonstrated and I have no option as 1 see it but to declare
the election invalid anmd I ao declare”.

The grounds zrgued on behalf of the Returning CUfficer before

us in support of the isrue of the writ and ac formulated in the
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order nisl were as followsie

(1) The Court of Diesputed ileturns was in error in
deciding that the election waz invelid on a
ground wvhich was not the grovnd alleged in the
complaint, namely the Court held the
election $0 be invelid on the grownd thet a
gubatantive prohibition of the i¢t had been
breached by the invalid (z¢ the Court found)
omendment of the roll of electors by the
unauthorised addition of the nsme of the porson
slan Toung to the roll, whereas the resl gquestion
before the Court of Disputed Heturns was whether
or not the election was invalid by reason of the
fret alleged in the complaint, namely that the
person #lan Young was not ¢l_izible to nominate
in the election av & candidate for the office
of President

(1i) Hotwithstanding thst the Court of Disputed

Heturns decided that Alun Young wae nod

eligible %o nominate s¢ a candidate the Court of

Disputed Heturns wag in error in deciding that

ag & matter of law on the facts ns found by the

- Court the election wac invalid.
It geeme convenient to deal with the mecond ground first.

It is clear that Young was not gualified to nominate. At the time
of his nomination he wes not quslified to hold office if elected.
Jection 92(2). Iis neme did not sppear on the electoral roll.
Seetion 35(1)(e).
) In support of thie ground, counsel referred us to a number
of suthorities denling with the question whether votes are or are
not to be considered ms having been throwh away. That is a question
which may arise vhen 2 disqualified condidate has baeﬁ declared
elected and when in the terms of 8. 137 (1) the iesuve
1s as to whether "o person ought to be returned as a member of
the Council in preference to the person actually returned as
elected”. Thaot was not the question in the present case, 1t not
being here suggested that Tuckey was dimqualified oxr that Davis
ought t0 have been returned in preference to him. The compleint
an made wes that "the election po held" (that is to esay, the entire
process wheraeby the will of the eléctors was amcertained as well
of the result which it apparently produced) - "was invalid®
which complaint if made out would require the Returning Cfficer

"$o prepare for, conduct, ascertsin and declare the result of a
fresh eleotion®. Ceed.137(1)(d). The 1dea of wotes thrown

HMER,



5e
away would peem to us {0 have no besring on thut question.

(therwise it io enough to obeerve of this ground thet it does
not assert, nor is it the case thaot the magistrate held the
election to be invalid for the reason thset Young was not eligible
10 nominate as & candidate. The eloction was held to be invalid
because the roll upon which the election had been condueted had
been amended in o wuy which was positively prohibited by the statute
This then brings us to a consideration of the first ground.
In a sense 1t ralses what one might desoribe cs = pleading
point. It doew not assert that the Magistrate was wrong in
declaring the election to Dbe invalid becsuse of the unauthorised
smendments made to the r0ll. What 1t does assert is that that
wae not the "real question" and, one might add, the more particular
cuection, arising out of the complaint, it being vwhether Young was
eligible to nominate. The ides basal to thic ground is that a
magistrate constituted & Court of Disputed Returns for tha.
purpoes of the Local Govermment fct and enquiring into a complaint
that an election is invalid cennot so declare upon & ground
which does not fall within the particulars (if any) which have
been formulated in the complaint. This appears to have been
accapted by the ﬁagistraﬁc in the course of his ressons although in
the expressed basis for his decision it ies departed from. ¥hether
the point taken is scund must, we think, in every case depend upon
the Statute which creates for its own purposes the Court of
Disputed Heturne and particwlarly upon the character and extent
of the powers which are by that Ziatute conferred upon ift. Section
137 of the Loeal Government fct does not require that the compuint
which initiates the proceedings should do more then assert that
the election was invalid. Particulars are not a necessery part of
the initiating pocess and if given they connot in our opinion zet
as & fetter upon the court's power to enguire into the matter of
the complaint, thin being thut the election is invelid. We have no
doubt but that the megistrate msy well in the course of the
inguisition and as o wmatter for his discretibn reguire that the

MIR.
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particular grounds going to invelidity be formulated 20 thet all
perzons before h;m baving an interest in the enquiry be géven an
adequate opportunity to answer what is being slleged. But that is
rot to say that a failure to particularise goss to power and in
our opinion it doesnot.

On the particular feacts of this cuse the need for further
particulars does not seem to have arisen. The eligibility of
Young an é ocandidate and the unauthorised amondments made to tha
roll were not in {truth two independent questionsjone was dependent
upon and was the consequence of the other and one could not be
enquired into without enguiry being made into the other. Further-
more the facte relating to thome questions wore not in dispute.

Hence at thebnd of the engquiry it did appeasr, ond it was
not before us otherwise contended that the election was conducted
upon a r0ll of slectors which in itz final fomm had been prepared
in direect violation of thestatutory prohidbltion. The “election

was entirely a statutory proceeding" -~ Bridze v, Bowen (1916) 21

ColiaRls 582 at p. 613 por lsases J. nand it #o appeared that
it had not been conducted in conformity with the “tatute and this

in & way whigh was in the true sense bhasic to it in that it
adopted o mode of election which could not be ecid +to have

becn "by the electors” within the meaning of n. 10(7)(a). See the
definition of "elector” in s. 6. The Epgistrate in our opinion
waa right in making the declaration of invalidity. The relevant
law is correctly stuted in the d of Halad V. "
pe 1503 "If, on the other hand, the transgressions of the law

by the officials being admitted, the Tribunal seez that the
effect of thetransgressions was such that the election was not
really eonducted under the existing eclection laws, or it is open
to reasonabl: doubt whethsr those transgressions may not have
sflfected the result, and 1t iz uncertsin whetlor the candidate
who hos been roturned hsa reslly been elected by the majority

of persons voting in accordance with the laws in force relating to

elactions, the tribunal is then bound to declare the election void”,

See also In re Smith ex parte NoKenna (1911) 7 Tes. L.R. 613 in




The cuse is certsinly not one in which thies court upon an

epplication made by the Returning Cfficer, he being a person who
has no interest in the result of the election, should exercice
its discretion to order thet the writ should isoue.

The order nisi should be discharged.



