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,. It is plain that, the question,' ""hat is r,easonable for a person t.o
do in mitiga.tion of his darn,ages, cannot be a question of la.w, but

must be on'8 of fact in the circumstances of ealch partieular case. "

These authorities seern to me to rshow that the contention of the

liquidators in the Inatt,er I have ,been asked to deal with i~sl right.

rrhe parties can, unless they arrive at some arrangem,ent" bring

the summon,s on again with respect to the further matt.ers involved.

Order accordingly.

Solicitors for the creditor: Snou·lJall &: Ita.ufrnann.

Solicitor for the liquidators: P. St . .I. !-ran.
\V. S. s.

R. ·v. WORTHINGTON.

Criminal law-Taking reward for restor£llg 8l01en property- JVha,t COJlslit'Utes offence
-Taking on account of helping--.illoney or reward-" Corruptly" explained­
Proper direction to jury indicated-Effect of Presentments Act 1916-Crimes
Act 1915 (No. 2637), s. 184.

Taking money under sec. 184 of the Crimes Act 1915 means taking a reward
in the form of money for the use of the taker or for some person or persons
other than the giver, and the mere taking of the physical custody of money as a
messenger or mandatory of the person giving such custody is not sufficient to
constitute a taking within that section.

The word "corruptly" in sec. ] 84 refers to gn act done by a man knowing
that he is doing what is wrong and doing it with 2Jn evil object. If the object
or Qne of the 0 bjects of the accused is to afford facilities to offenders for the
disposal of the stolen property whilst screening thenl from prosecution, and
so enabling thenl to obtain the profit from the crime in safety, or if his object
or one of his objects is to share in such prQfits, he has acted corruptly within
the section.

Although the word" corruptly" is in sec. 184 attached to the word" takes,"
the allegation of corruption lnust be supported by evidence dehors the mere act
of taking. And, therefore, in a prosecution under that section the question
whether the accused did "take" money "on account of helping" should be
submitted to the jury separately, and it is also for the jury, assuming that they
find that, the accus~d did take the money, to say then whether the accused acted
" corruptly."

Semble, having regard to the Presentnwnts Act 1916, it would not now be
necessary in a case under sec. 184 to allege a failure to use all due diligence to
cause the offender to be brought to justice for the original offence.

Legislation and authorities reviewed.



CRIMINAL ApPEAL AND ApPLICATION FOR LEAVE rro ApPEAL.

This was an iapplication for leave to appeal and ani appeal

against, his convictio;n by John lVlorgan \Vorthington, who was

icharged on presentment under sec. 184 of the Crimes Act 1915

for that he on the l 19th l\1ay 1921 co:rruptly d!id take from

11llrederick ~Villiam Strack eertain money, to wit, the sum of 7501.,

upon account of h.elpingl the said J1--"rederick \Villi,am Strack to

certain property, to wit a number of \vaT' bonds, which had been
i8tolen.

The ease coming Oni for h,earing on the 19th July before

l\lann, J., and at jury, the accused pleaded not guilty.

It appea'red from the evidence that certain war bonds, 'amount­

ing in value to 2800l., were on the 28th March 1921 sitolen from a,

house, in Parkville. On the 22nd April \\Torthington visited the

office of Frederick \Villia,lll Striaek, th€ Deputy RegistTar of Com­

mon\vealth Inscribed Stock, in l\lelbourne, and informed him that,

he knew where certain cheap bonds, which were not on the market,

could be purchased. StTack suggested they wer:e stolen bonds, and

requested "VVorthington to procure their numbers,.

A second int,er'View between \Vorthington and Stra.ck took place

on the 26th April, at the latter's· office, when, \\Torthington having

supplied the numbers, it was. definitely arseertained tha,t thtH bonds.

were the b0!1ds stolen on the 28th lVlarch. \\Torthington then

offered to negotiate the purchase of the bonds frorn the holders

th·ereof on behalf of Strack or the owner, and it, Wia,s a,rranged that

he should d~) ISO. After this intervie\v, Strack, without, \Vorthing­

ton's. kno\vledge, .c~ommunicated vvith the Treasury and with the

police.

During thH ensuing three: w·eeks a number of interviews took

place between Strack lalnd. v\rorthington, Strack purporting to act

for the owner of t,?e bondrs, and \Vorthington acting as intrermediary

between Strlaek and the holder' or some person who was in com­

munication \vith the holder. The price at which the bonds should

he purchased was d:iscussecl, and 750L was finally agreed upon as

the ,amount,.

At, these intrervie\vs Worthington was. asked, but, refuse.d, to

ialccept a, reward for his ser'vice:s. He a,lso at, an early BtHge dis­

closed his nnrue and identity (he: was the'n Sergeant-at-Armsof the

Legislative A's!sernbly) and re£.erred St,rack to certain leading citi­

zens; but he ahva'J7s r:efused to disclose th€ name of the person
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vvith whom he was in commltnieation in refer~ence to the bonds,

stating that he had promis(~d not to do so, and that such person

had infol'n1ed hirnthat, \vere he to giyc that inforu1ation he would

deny ,all knowledg,e of the matter and that, the bonds \vould 'be

dest.royed or sent out, of the country.

Strack gave evidence that \Vo:rthington during these ,interviews

used the terms "\ve " and" they" in such a vvay as to convey

the impression to his mind that Worthington was acting for or

\vith the holdeDs; and, further, that he had asked \\rorthington

\vhy he did not .drop out of the matter altogether if he had no

personal int·erest in it. \Vorthington, on the other h'and, d,enied

that, such terms had been used ,by him, and asserted that Strack

repeat,eelly pr:essed him not to drop out of the negotiations as the

only channel with the-holder \vould thereby hecome closed.

\Vorthington had stipulated for a ,,,ritten authority from Strack

to purchase the bonds, but this laluthority was never in fact actually

signed.

()nthe 19th lVlay the sum of 7501., which had been obtainedl by

Straek from the o\vner of the bond,s, .\vas handed by hirn to
Worthington, the latt,er signing a reeeipt therefor. On leaving

Strack's office Wo:rthington \vas arrested \"ith the sum in his

possession. He again refus,eel, to divulge the name of the person

\vithvvhom he had been in comrnunieation in the matt.er, ,and

although the name of }(irldand \vas mentioned als being :such per­

son,_, and vV'orthington \"US threatened \irith th.e prers,ent proc,eed­

ings if he failed to aeknovvledge that that 'NHS so, he still refused

to yield the information.

vVorthington hl his evidence st.uted that, h~ had kno\vn }(irk­

land for 18 months, having heen brought into contact· \vith hin1 in

connection with his.' officia.I duti·es; that, he kne\" that the bonds

w'er:e stolen, butclid not· consider that }\:irldand was the thief, al­

though he rnight be acting for the thieves; that he had 'repeatedly

t'lldeavoured, \vithout tsuccess, to p'2rsuade }Zirldand to meet

Htr:ack; that he had refused to disclo'se }\:irkland's name, for the

reasons already set out·; and: that he had done all in his po\ver to

aid in the recovery of the bonds, \vith much trouble to hin1sel£ and

\vithout intention or desire of receiving a reward.

'rhe jury, on t,he. 21st July, atl the conclusion of the heating,

returned a verdict, of guilty, hut the passing of sent·ence ,vas post­

poned pending th·e hearing of this appeal.
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LeHNe to a,ppeal against the conviction ,vas sought by notice

dated the 27th July, on tJle following grounds:-

1. That there was not, sufficient evidence of the~offencecha.rged,

and the verdict, wasl against the evidence ,and the weight of the

evidence.

2. That upon the true construction of sec. 184 of the Crirnes

Act 1915 the.re was no cas,e fit to be f3ubmitt,ed' to the jury.

3. ~~hat there ,vas no eviclence that, the bonds in question \vere
stolen.

4. That, having regard to the evidence, the findllig that I

did or intend·ed to derive :any benefit, advantage, 0:1' profit to myself

out of the proceeds of the robbery or th·e sum of 750l. received

\vould be unreasonable, and cannot besupportec1.

5. That, having regard to the evidenee, the finding that I re­

ceivedthe sum of 750l. for the purpOS'8 of helping the thieves to

secur-s the profits of their crim,e in safety \vould be unreasonable,

and cannot, be supported.

u. That, having regard to the 18vidence, the finding­

(a) That I knew thet,hievers, 0:1'

(b) Had means of finding who they werle, or

(c) That I deterrrlined to do nothing to bring them to justice, or

(d) That, I was consciously closing up or ·conc,e,aling some

avenue of inquiry for the det'21C'tion of the thi,eves or thro\ving

obstacles in the way thereof, or

(e) That there wals som,e, fact, or understanding which I did

not, disclose-would be unreaisonable, and cannot he supported.

7. That, inasm,uch as each of the oonclusions 'referred to in th'2

4th, 5~th, and 6th gtounds hereof\vars left to the jury, the verdi,ct

should be set aside.

8. 'rhat the finding t,ha,t I corruptly took money to h.elp Strack

to recover a nlunber of \var bonds \vhich had ,been stolen \vithin

see.' 184 is upon the evidtenc,e unreasonable, and cannot be

supported.

9. That, having riegard to the evidence and th,e learned Judge's

directions, the verdict, of the jury is a Iniscarriage or just.jce.

The notice of appeal against, the conviction contain.ed, in addi­

tion to th·e grounds set, out ,above in the application for leave to

appeal, the following grounds,:-

1. That the. cha,rge of t.he learned Judge to the jury \vas

erron·20US in point of law and ,vas a nlisdirection-
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(1.) In the definiton of the €l,ements of corruption.

(2.) In d:es,c:ribingl what would amount, to corruptly taking.

(3.) In describing! what, \vould enable or lead them to infer a,

corrupt taking, and what in£.erleIlCeS \vere open to them.

(4.) In directing the jury that, I took the money on account of

helping a, person to :a Isecurity within sec. 184, o;r that they would

have no difficult.y ifl so finding.

The partls of the charge more part.icularly relied on in support

of the above grounds, are as£ollows :-

1. "I aippr1ehend you will have no cliffirculty on the question as

to t.h,e bonds ha,ving been stolen or on the question as to his having

received money from Strack for the purpose of r€coveting those
hands. "

2. "Now, if \tVort.hington received this money for the purpose

of helping the thieves to secure the profits of their crime in safety,

tha,t, would be t,aking it, corruptly; if he knew the thieves-knew

who they were, or had means of finding out, who they w.8re-and

d1et-e'rmined to do nothing to bring the guilt,y persons, to justi.ce

and yet, received this money in the vvay he did, that vvould he taking

it corruptly; and if he int.ended in any wa,y to derive any benefit.

or advant,age or profit, for himself out of the proce,eds of that rob­

bery, that would be tHking it COITuptly. These positions might

be Is,umnled up by saying if he intended to share in the profit

of the theft, or intended in any ,vay to screen the guilty in

\vhat, he did, then that \vould hea, corrupt taking of money on
his part.

" If, on th,e other hand, he had no knowledge of who the guIlty

persons were, had no means of finding out who the guilty persons

\verie, and honest,ly thought,· tn-at there was. nothing he could· do

or abst,aiin from doing that, \vould :a,ssist in the discovery of the

t.hieveS', and he took no benefit of any kind hilllself from the rob­
bery, then .that, would not be a, ,cortupt. taking of money.

" Now, you will notiee in regatcl to t,hat last statem,e'nt, that I

have laid emphasis, on thi'8 position-that, he not only did not know

,vho the thieves \vere but, had, not. at his hand any means. of finding

them out. In those eirc'l1mst,ances, if he took the money for th,e

purpose of securing the bonds and \vithout! any shar-e or lot in it

himself, it, would not, 'as, I have said, be UI corrupt taking."

3.. "He, "rould be doing! that, which is an off,ence under the

Act if, in taking tha,t money and handing it over to }(irkland, he
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was IcontSciously conc€iaEng 01' closing up sorne avenue of inquiry

for the detection of the thieves."

4. "You will probably take a broad view of the whole position

and ask yourBelves-Wa!s this, lnan in substance aeting with and for

the guilty persons-wars. he (to use a colloquialism) , in with thelr~,'

more or less in their counsel8, and, throughout all he did, was. he

really "lorking for them? If you come, to that, conclusion broadly,

you would probably ha,ve no difficulty in inferring that" in so acting,

he was :aeting corruptly-tha,t he W~iS in some wa.y helping to screen

them, or in SOII1,e way himself profiting hy what, took place. "

5. "It, is only in a, much broader aspect-as, to who we'r,e his

intirnates, his associates, his confidants: in the nlatter~ \Vas he

in \vith the thieves? It is that, vvhich will help YO\l to draw infer­

ences as to whether he had any guilt,y knowledge or not."

6. "On the other hand, of ,course, that is all consirs.tent with

the fact that he il8 concealing some simple fa.ct which he could

conceal, such, for instance, as I(irkland going\ to give him 50l. if

he brings this off, or some other underst'anding betw€len himself

and Kirkland, of which you know nothing. There is no evidence

of anything of the kind, and the nlatter itS; one of inference for you

to dra\v from your findings on the faets of the case."

7. "Well, 'now, gentlemen, tha,t,a1s I think, and as I said at

the beginning, is the ,c1rux of this case. If you believe tha.t· w,as his

stHte of mind, Hnd tho8e wer~ the facts, you should acquit the

accused; if you do not believe that, if you think tha,t he \vas either

sharing in the booty or was in some way screening the thieves­

that, is, to say, helping them to safety or thr9'wing obstaeles in the

wa.y of their arrest-if you are satisfieel beyond all reasona'ble

doubt on either of those ma.tt'8f'S, then you should conviet him."

I)ixon, for the appellant, re£erred to Hatvkins' s Plea.s of the

Craton, vol. i., ,alt, pp. 2/47, 248; Blackstone, vol. iv., ch. 10, sec. 8,

at p. 132; Encyclopcedia Britannica (11th eel.), vol. xxviii., a."b p. 532;

4 Geo. I., c. 11, !Sec. 4; 6 Geo. I., c. 23, sec. 9; 7 & 8 Geo. IV.,

c. 29, 8ec. 58; 9 Geo. IV., ,C:. 55, :S'8C. 57; Reg. v. IIart (a); Reg.

v. King (b); Reg. v. Hicks (c); Reg. v.' Pascoe (d); Reg:. v.

O'Donnell (e); Ad'{l'J'ns v. The Great North of Scotland! Ra.ilw'ay

Co. (f); sta(f'ki'e on Evidence (4th ed.), at, pp. 859, 862.

(tt) [1843] 2 L.T. (O.S.) 248. (d) [1849] 3 Cox Or. Cas. 462.
(b) [1844] 1 Cox Cr. Cas. 36. (e) [1857] 7 Cox Cr. Cas. 337.
(c) [1845] 1 Oox Cr. Cas. 145. (f) [1891] A.C. 31, at pp. 46, 47.
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Leon, [(.C., for the Oro\vn, referred in addition to R. v.

Scott (g).
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Dixon in reply.
Cur. adv. vult.

CUSSEN, J., i-ea.d the judgme11t of the Court (CUSSEN, l\IANN,

and l\1C.L~RrrHUH, JJ.) as follo\v8: -~\ppeal Hgainst ,conviction and

application for leave to appeal against conviction. \Ve think that

the iappeal. should be allowed and a 11e\V triia,l ordered.

rrhe accused \vas charged on pres.entment under sec. 184 of the

Cl'iJnes ..:4ct 1915, for that he, on the 19th l\Iay 1921, " corruptly

did take f;roIll :Fred·erick \~Villitun t;tl'a~k ~el"tain Inouey, to \vit, the

sum of 7501., upon account of helping the said :F'l'ederi~k \\7"illialn

Strack to certiain property, to \'·.it a number of \val" bonds \vhich

had been stolen." The jurs rieturned a verdict of " guilty." .A.s

specially difficult questions of construction arose, the pastsing of

sentence was postponed pending the hearing of the appeal, and the

,a;ccusI8d \vas released on recognizHnce to appear at the fina,l de­

ternlination of the appeal. Sec. 184 enacts :-" \Vhosoev'er cor­

ruptly takes :any money 0:1' re\vard dir·ectly or indirectly und-er pl'e­

t·ence or upon account, of helping any person to any chatt1el lnoney

valuable ptoperty or other tSecurity \vhich is by any felony or mis­

demeanour stolen t,aken obt.ain/ed exto;rted embezzled: convert/ed or

disposed of as in thi~ ~~et befol'€ mentioned shall (unless he.has

us~d all due diligence to cause the off.encler to be hrought to justice

for the same) be guilty of felony Hnd shall be liable to imprison­

ment for a t.erm of not more than fifteen yeans." It, is therefor,e

a highly penal provision, .and must be construed accordingly: Cf.
R. v. Tolson (a) (1889). _

r~rhe s-ection appea:rs in Division 2, Part I., of the Act, which

has a heading" I~.a,l'ceny and Similar Offenc,es," and is under a,

special sub-heading, " Obtaining lVloney, etc. ,by ::False Pretences."

It,cis plain, however, that, the section goes beyond: the sub-heiading.

The rs:ub-heading contains the word "obtaining," and the section

the ",'o:rds " stolen taken obt,ained extorted embezzled converted or

disposed of as, in this Act! bef.ore mentioned." A refer;ence to the

prior sectionrs. will sho\v that, speaking g.e'll.erally, these \vords refer

to caStes where one person has dealt, with (\ve advisedly use a neu-

(g) t1907] V.L.R. 471. (a) 118~9] 23 Q.B.D. 168.
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tral word) propert,y \vith the intention of cOI~verting it to hitS, own

use or of depriving the o~!ner thereof of his property. This is a

con1monpl:aee H'Sto stealing, and hag been so'deci·dJed in connection

~r1th obt,aining property by false pretences: R. v. ](ilhfun (b)

(1870). Sec. 184 itself rnay, in lnost, cases at all events, be said

to refer toa, species of extortion. The tsection also uses the \vords

"money or :reward," and the history of the legislation strongly

suggests that this means " money or other reward," at, in other

'Nards, that" whosoever takes money" rneariH

" whosoever t,akes filoney ias a. reward. " 'Ve do not, however, say

tha,t thel"e can be no offence under the section unless' the accused

perlsonally is to benefit, ultimately from or by the money or other

!reward.

The first enactment directly conne:ct'2;d with the present sub­

ject, which is said to have been passed to meet the case of the

notorious Jonathan \\Tild, is. 4 Geo. I., c. 11, sec. 4. It is. pre­

c'8dedl by a preamble in vvhicn it is recited that--" Wherea:s there

are several personSi who ,hia:ve secret :aequaintance with felons and

who make it their busin.esg to help persons to their stolen goods and

by that means gain money from th,em which is divided between

then1 and th,e f~lon8whereby they greatly encourage such

offende:I8; " and it is therefo:re enacted-" That wh'8T:ever any per­

son takleth money or reward directly or indir;ectly under pretence

or upon account, of helping any person or p·ersons to .any Istolen

goods or chatt,els every such periSon so t1aking rnoney or reward as

aforesaid (unless such person doth apprehend or c.auseto be appre­

hlended such felon who stole the same and caurs:e such felon to be

brought to trial for the SRnle and give evidence against him) shall

be guilty of felony and suffer the painrs, and penalties of felony

according 'to the na,ture of the felony comrnitted in st'8laling such

goods and in such and th,e s,a-me rnanner as if such offender had

himself stolen tsuch goods and chattels in the rnanner and with

such circumstances as. the sam,e were stoI.8Il." The provisions and'

position of the clause relating to the arrest, etc., of the thief and

the i3Issinlil:a.tion of the punishrnent to tha.t,~,f the thief, as w,ell as

the preamble, [suggest, that the clause was aimed at, a, person who,

if not the actual thief, ,v,as in very close assoeJntion ~7ith the t,hi'8f,

and who was using his kno\vleclge and opportunit,ies .of restoting the

goods for the purpose practically of ,extorting money or other re-

(b) [18701 L ..R. 1 C~C.R. 261.
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\vard from th,e owner of thie· goods. The section seen18 to assun18

,al knowledge or belief !as to the thief \vhich would justify a private

person not a .constable in arresting him. It rnust he remembered

that, at t,hat til~le th'8 la\v did not justify an aTtest by a person not

being a constable unless a felony had been in fact cornlnitted and

such pe;lson had a reasonable suspicion that the pel'~on arrested

wars the felon.

In some carSes-as is pointed out in Rex v. Drink1catel' (c)
(1740)-th,e offe'nce under the s·eet-ion ,vas a capital one. It is

important. to notlice that the words" taketh (takes) 1110ney or re­

ward directly or directly under pretence or upon aecount of help­

ing any person," have been continuously used throughout the

legisl:a,tion on the subject,and no,,~ ajJpear in our Crirnes Act 1915,

t·he word " any " being added b-efore " money. ' , It seems prob­

able that, the I--Jegislature has throughout used the \vords quoted

\vith the same nleaning. It is possibl€ that, these ,vorcls ,,'ere

suggested by the enactment contairied in 18 Eliz., c. 8, sec. 5,

\vhich "cas dlirected against the cornpounding of wha,t, may be called

penal actions. T'halt sec~tion prov:ides th:at-" If any p,erson shall

by colour or pretence of process Or' ,vithout process upon colour or

pret,ence of any matter of offence against any penal la\v nlake any

cOlnposition or t,ali8 any money l'e,,'tu'd or prornise of l'e,,~ard for

hil~lself or to the use of any other without the order or consent of

a. Superior Court, he sha.ll be disabled to pursue .or he pl!Uintiff or

informer in 'any suit or infornlution upon any Statute popular or

penal and shall forfeit and lose ten pounds the one half to the

Crown and the othe:r part to the party grieved thereby to he re­

covered by a,ction of debt." This enactn1ent is still in force. It

will he noticed th:alt it expressly includes a " promise of re"7ard,"

and uses the "lordr8 " to himself or to the use of any other," \vhich

are very suggestive wortdlg, as indicat,ing that under this section

" taking a reward" rn€ant ta.king it finally and irrevocably as re­

gards the giver. 4 Geo. I., c. 11, sec. 4, was follo,,'ed by 6 Geo. I.,

c. 23, sec. 9, \vhich is preceded by a prealnble-" Thlatl the prac­

tice of taking money to help persons, to th,eir stolen goods. land

sharing it with the felons is still continued in defiance of the laws

and to the encouragem~ntof felons," and it is. therefore enacted­

"That, whosoever shall discover ,apprehend and prosecute to con·

vic,tion of felony without beniefit of clergy any pe'rlSon: or persons

(c) [1740] 1 Leach 15.



for the said offence of taking llloney or othe:t reward directly or

indirectly, &c. sh:all be entitled to a revvard of fifty

pounds.
ThitS, llater section iiS noticeabll8 by reason of the fact that pur­

porting to l':ecite 4 Geo. I., c. 11, sec. 4, it, uses the vvords " rnoney

0,1." other reward, " instead of th,e \vord,s actually used in the earlier

section, "money or r'ewa;r'd."
On this st:ate of the law t,wo CaS'8!8 (in addition to the earlier

case of Jona,than Wild) were decided, but, unfortunately, in the
first, of thes,e tlWO clalS€S the actual decision is not avail1able, and in

the second, the reasons for the deci,sion are not, stated. In Rex v.

Drinklvai.er (dl) (1740) the indict,ment sVa.tes that onle C. I{. stole

a wateh from the person of one L., 'and that, afterwards the Ia-ccused

Drinkwat,er did feloniously receive and h,a,ve eight guineas as a

reward for helping I). (I~. '8 marSrtel') to the "l,a:tch, he not, having

apprehended or cautS~ed to be appr:ehended C. }(., etc., against, the

form of the Statut,e. It, will ,he noticed that the words, " have and

receive" H,re used intstead of the st,a,tutory word" take," and that

the money (eight, guin,eas) is 18ta,t,ed to have bee'n had land received

" as, a, rewa,rd." It, is possible that this indictment may have

been copied in these r.espects frorn that. in lVild' s Case (1725), and

if so it rnay be looked upon las sornething like contemporaneous

exposit,ion. ~Phe words. in the indictment, strongly sugglest that,

the draftsman w.as of opinion th:at, t,he rnoney rnu8t, be given and

t.aken as a rewa:rd for the benefit of the accused himself, or a,t, aal

events for the benefit or use of some person or perSO'il8 other tha.n

the giver"-i.e., that. the giver has fina,lly partied with tale...dominion

and control of land the property in it. A very interesting a:rgument

based on the faet, that, C. K., the person laHeged to have been the

thief, \vas; dead, and had never be,en ,convicted, is fully l':eported

in DTink1v'a,ter's Case; but having regard to rsorne changes s,ince

rnade in the, posit,ionand the wording of the ,clause commencing

with" unless," it is prDbably novv not, of import,anee, but it ID,ay be

notieed that coullsel for the prosecution, vvho apparent,ly ladmitted

that, the wordg " fo:r helping" in the indictment "TeTe equivalent

to " upon account of helping," suggest~edl tha,t the words tl under

pretence of helping" indicated that the section had a wid~er mean­

ing than was contended for by counsel for the accused. F!rom thirs

time o:nwardls " under pretenicie of " was gener:a,lly adopted in in-

(d) .[1740] 1 Leach 15.
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dietnlentrs, though in one case both phr:a:sesare found. The fact

that the clause eornrrlencin@ ""ith ,. ulll.ess " affected the construc­

tion of the whole sect,ion is. indicat'2d by the opinion of E~lst, which

hasheen generally H,cquiesced in, that the Judges thought the

accused rshould not, have been cOllvicted, because, o\ving to the

death of the alleged thief, he ",',as unable to cornply with the stipu­

1ated conditlons alS to arrest.

Before r>efetring to t,he second ease under 4 Geo. I., c. 11, sec..4,

it rna,y be well to st:ate tha.t, in 25 Geo. II., c. 36, th,ere is a. l~ro­

vision irnposing a penalty of 50l. for publicly advertising a, l"3\vard

\vith no quest,ions asked for the returll of t~illgS stolen or lost, or

lnaking urHe of any words in sueh advertisement purporting that

such re\v,aird sha.ll be given or paid "'ithout seizing or making in­

quiry aft,eI" the periSon producing such thing'S so, stol·en or lost, etc.

vVe need not further refer to this section, as it is subst~antially the

sanle as the present s,ec. 185 of the Criu1es .Act 1915. There is

llt,tle doubt, with regard to the reward mentioned in this section,

that, it refers to a, case in which it is intend-eel tha.t the adv,ertiser

is to part, finally with his control of and property in the" reward."

In Rex v. I..Jeadbitter (e) (1825) the iridictm,ent ,vas that certain

goods halving been f,eloniously stolen frOIl1 C. & C. (partnel'~) by a

person unknown, the, accused "felonioursly received and took

from C. the sum of 30l., the moneys of the said C. & C., under

pretenc,e of helping th,em to the said stolen goods, feloniously, ete.,

not, having apprehended, etlc." 'The accused in that case
l

is said

to have received the money, stating that there was no doubt if the

goods w,er:e..,in th,e hands of regula,r thieves h,e should be able to get

them restored, and being ,asked wh:a,t the money was for, said it

\vas for the pvrpose of recovering the goods, and tha,t, he ",~as to

se·e the (regular) thiev'8!s and one Iky Solomon, a, notorious Y€ceiver,

that day. '.rhe prisoner had, so far as a,ppeared, no ,acquaintance

-\ivith the thief, 'and did not .represent t,h!at he hard, and, so far as.

appeared, had no pow,er to apprehend the thief or to cause him to

he apprehended or brought, to trial, or lauy evidence to give against

him. He did not help the owner to the goods, nor W€-fle they 1'e­

coveried, and, ISO far as appeared, t,he aecused had no power to

restore theln. The Common SHrgeantasked the jury to consider

\vhether the 301,. wlas received by the accused under pretence of

helping C. & C. to the stolen goods, d'irecting th1em to find the

(e) [I825J I_Moo. C.C. 76.
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prisoner guilty if they found the affirmative of that proposition.

The report, does not state whether he gave any explanation of the

meaning of the wo:rdsc--e. g., the \vords, " received, " "pr:etence,"

,and "helpipg "-used in the proposition. It, was object,ed that

acquittal ought to have been directed~(l) hecause ac,cused had

no acquaint:ance with the thief; (2) beeaus,e th.s goods, never were

recovered and acc:llsed hiadl no power over thern. Judgment was

respited in order tha,t the opinion of the Judges, might, be tak,en,

and the Judges metl and eonsider:ed the case (appar,ently without

argunlent), and were 0'£ opinion that the conviction was. 'right.

'rhe first, obj'8ction seems to have had ,HI Igood delal to support, it.

It has, already been pointed out, that 4 Geo. I., c. 11, sec:. 4,

seelued to have heen dir:ected against: the actual thief or a person

closely associat,edl "rith hirn. It S~8eml8 highly probable that the

change in the position and wording of the" unlers8 " clause, which

took pJ,aee two or thr,ee years later, when the Act 7 & 8 Geo. IV.,

c. 29 (which! will presently be referr,ed to) ,vas. passed, was due ,to

the feeling that the decision overruling this' objection was at least

doubtful. By 'reason of the change r~eferred to, and of still further

chang.es in the wording of the " unlests, " cIause, this rnatte:l" is now

probably of littl.e importance.

As to the lSt8cond objection, the Judges were apparently of

opinion that, tlher:e might be a "pretence of helping" to goods

though the goodsneve.r w,ere 1'lecovered, and so fur as lappeared,

the accus.ed never had any power of recovering them and never

rep'resentedl anything but, that he had no doubt he could recover

them if they were in the hands of the regular thieves. The decision

of the J udrges appa,nently suggests that a wide rneaning should be

given to t,he word" helping." Compare the phrases" aiding to

recover" in see. 87 of the Crirn:cs Act 1915, land sec. 5 of the

English Larceny Act 1916, ;and " helping to recovler " in sec. 34

of th·e la,tter .A..et. It, looks as if the Judges interpreted" helping ."

as including notl only "restoring" OIr "'recovering," but, also

" aiding or undert.aking to aid in restoring or recovering. " Where

th,e full phrase, " under pretence of helping to propert.y," is used

there is good ground for rsugg1esting that the wider m,eaning should

he given, a:nd itl may bes,aid that this fixes the m/eaning of the

word" helping," and that the iSlame wide:r me:aning must, be given

\vhere the phrase" on a!c,count, of helping to property" irs, used,

as in the present case. But even if the wider meaning is given
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there seems to be some force in the second objection on the fa.cts

in Leadbitter' 8 Oase. Under the present law the accused in that

case might, perhaps, have been mOfle, pr.operly convict,ed for lar­

ceny as ral bailee or as, a person ent\l"usted wit,h ptoperty, but, thers8

offences W8'r~e not provided for in England unt,il 1857, by the

Aot 20 & 21 Vict., c. 54. By 7 & 8 Geo. IV., c. 27,4 Geo. I., c. 11,

Bec. 4, was l1',epeaJed, and on the san18 day as' the f;e.pe'al 7 & 8

Geo. IV., c. 29, a consolida,tin;g and amending Ori'rnes Act, came

into force. By sec. 58 it was enacted-" Every person who shall

corrupt,ly t,ake iany nlon1ey or re,,'ard dir~ctly or indirectly under

pretence or upon aecount of helping any person to any chattel

money valuable securit,y or other property whatsoever which shall

by any felony or misdemeanour have been stolen taken obtained

or conv€'rt,ed as aforesaid shall unless he ,c:aus,e the offender to be

,apprehended and brought to trial for the same. be guilty of felony

and being' convict,ed thereof shall be liable to transportation or im­

prisonment and! in cert,ain caS,8S to whipping."

ItI may be noticf8d in passing that this section is one of a group

consisting of rsecs. 57-62. Sec. 57, "'hich is preceded by the ,,'ords

" to enCOUT!age the prosecution of offenders," deals with the restora­

tion and restitution of stolen, et.e., property by the Court, in cer­

tain circumstances. This. has been extended by lat,er .l\.cts. This.

restor:a,tion after trial is, evidently conlsidered the norma.} mode.

Sec. 58 deals with corrupt.ly taking a rew:a,rd, etc. Sec. 59 relat,es

to publicly advertising rewa,rds:, and sec. 60 to certain cases of re­

ceiving. Secs. 61 and 62 d:elal with principals in the second degree,

accessories, and with abettors in c·ertain cases. See. 62 (inter

alia) provides for the larrr'e.st of persons offering for sale, etc., prop­

erty where there is reasonable cause to suspect, that such property

has been st.olen, etc. Sec. 58, already set out, ma,y be compated

with the earli,e,r' ,s,ection, 4 Geo. I., c. 11, !Sec. 4; land the la.ter sec­

tions; now ernbodii,ed in Victoria in sec. 184 of the Cr'tmes Act 1915.

7 & 8 Geo. IV., c. 29, sec. 58, is much neaTier the later s,ections

than the earller section. It, differs from the earlier s,ection in

several respects. The word " corruptly" is introduced be£ol':e the

word " take," ,and the " unless" clause is a1teiI1ed in terms, .a:nd

pla.ced bet\veen the wOl'dsl " shall " and " he guilt,y; " the punish­

ment is made independent, of that for the origina.l offence; the 1:a,,,

is extended to cover other prop-erty criminally t.aken from the

owner as well as stol€ll property, and to covet certain mis.-



demeanours iRS w'ell .a.s felo'nies. Of th,ese alterations the mOIst.

important for our present purpose are the firstt t,wo. By.the first

the close associa,tion with the original offender indic:a,tied by the

argument, in R.v. Leadbitter ean no longer be T.eg:a:rded as ess,en­

tial, but directly this. alt,eration is made it becomes at, onc,e obvious

that there matY be m,any cases in which a, p~Tson may t:ake a rewa/rd

even for himself for aiding to recover stolen, et,c., property, in

which no one would dream of ~imputing .any criminality in the

ordinary sense of the word, and this, no d10ubt led to the introduc­

tion of the word" corruptly." 'rh€re have been cases, chiefly

undoc laws relatingl to elections, in which the word" corruptly"

has, been us,ed merely to indica.te that the :aet forbidden by the

St,atut'8 has been done intentionally, but in this Clas€ something

more is clearly int,ended: Of. R. v. Scott (f) (1907). The meaning

of the word has., however, be€n discussed in several eases, under

7 & 8 Geo. IV., c. 29, sec. 58, and can he bett,er considerefd! after

those. cases have been referred to. The carSes, under this section

and la, corresponding enactment. applying to Ireland ,are-Reg. v.

Hart (g) (1843); Reg. v. [(ing (h) (1844) ; Reg. v. Hicks (i) (1845);

Reg. v. Pascoe (k) (1849); and Reg. v. O'Donnell, (I) (1857). See

Russell On Orimes (7th ed.), p. 1489.

In Reg. v. Hart the IndictInlent is--" F:or that he on the 11th

Sept~elnber l,as,t corruptly and feloniously did take and receive

from T. M. eertHin money and Tew/a:rd, to wit 14s. of the moneys

of TI. 1\1., under p'retence then and there of helping the said Ti. lYl.

to :ai certain wa,tch ,hefore then feloniou!Sly stolen taken and car­

ried away, the said H. not, having eaused the said person by whom

the .said wateh wias· so stolen taken and Cia,rTied a.wa.y to be appre­

hended·andbrought to trial for the same." It will he noticed' that

the words "t1a:ke and receive" are used as in Leadbittcr's Oase,
tha,t, " mon~ey and rewa,rd " a,re both mentioned, and that, not­

withs,tanding the, positio:n of the cl,ause eommencing with " un­

lerss," an aJlegation of failure to comply with it is included in the

indictment. This last-mentioned statement appljes also to all

but one of the subsequent caiSes to be mentioned. The. .facts as

stated in the evidence \vere: -1\1. bad his watch stolen a.t the

races. H. ·w,as brought to him for identifiea,tion as one of the men
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possibly concetned in the, theft, but ~I. failed to identify H., ,,,ho

wars, discha,rged out of custody. H. then paid a visit to 1\1., and

told 11. he (H.) had learned ,vhe:re l\1. '8 watch was, and if 1\1.
would give hilll lIs. he would go and get it for 1\1., and M. did s.o.

Accused ,ca.Ine back and !said he found he lTIUst have 5s. n1ore, but

lVl. only had 38., which h'8 gave to H. ~1. never s,avv or h.eard

any more of H. until he vvas in custody on this. cha;rge some con­

siderable time aft,erwHrd!8. Accused made an oral unsworn state­

ment that h,e had accid·entally heard 'Son1e persons spea.king about

a stolen watch, an,ct thought he v,"oldd be able to recover it ,vithout

expectation of gain to hirnself, and that he ,vas a mere conduit

pipe of money from the spoliated to the spoliators, of whom he

himself had been the dupe. It "~TaoS contended that if this state­

ment \vas accepted he did not knOlV ho\," the p~uties ,vhom he over­

heard aequired the \v.atch, and so in truth could not safely cause

them to be apprehended.

According to the report l , Park'8, B., appeared to think that if

the prisoner's rstat,ement, vvas correct he had not acted" corruptly,"

but the stat,ement· may also be of in1portance in connection "lith

the ques.tion "'hether the accused really" took a te,,'ard." Even­

t-nally, howev,el", in the case, if the reporter is right in his con­

clulSiion above stated, the jury must be taken as having disregarded

the prison-er's unsworn stat,ernent, :as they found him guilty. In

charging the jury, Parke, B., referred to 4 G,eo. I., c. 11, sec. 4,

and to the introduction of the \vord " corruptly" by 7 & 8 Geo. IV.,

c. 29. He directed the jury that if they thought 'Rccused was

"art and part" \vith the thieves and in concert. ,,'ith them or

meant corruptly to obtain the Inoney "'holly or in paTt for himrs,elf,

in order to screen th'8 real offenders, or meaning to share kno\v­

inigly 'iththe guilty parties, they should! find him guilty. But

if th.ey thought,he innocently gave the inforrnation in order that

the pI' perty might, be r€turned to the o\vne1", they should find him

"not uilty. " He :added that. it, had been decided by all the

Judges in R. v. 1-1eadbitter that the party \vho r8c,eived the money

might be found guilty, although ignorant as to who the thieves

were. "'Thether this, last sta.t,ement \vas correct \vhen R. v. fJead­

bitter ,vas clecid-ed theIe S'2ernrS little douht, as to its correctness in

1843 .andl novv. .AJS to the earlier portion of th'8 charge, "art and

paif't " is a ,,'ell-known .expression in Scotch la,v. By" :art" is

tlnderstood the nl-andate, instiga.tion, or advice that n1a3T have been
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given towards committing the crirne. (i.e., in this CH,s,e theft);

" part" expr;esses the share tha,t, one takes to himself in it by the

aid or asistance which he gives, the crirninal in the execution of it

-Erskine. It. se-errl~8 to cover phrases which in English law are

referred to as instigation, incitelnent, aiding 'and abetting, but it

may he noticed that itl refers to the original offence-e.g., theft.

With rega:rd to the learned Baron's charge as a whole, it is not,

as, reported, a, statement, made with his: usual clearness land pre­

cision; the vvord " corruptly," which is to be defined, is used in

the defining claus:es, and! th,ere itS! some doubt, whether" and" and

" or " are in the'rightplaees. In addition, th,e phrase" innoeently

gave the information" seems but, indirectly to negative a cha,xge

of " corruptly talking:a rewa:rd. " The statem,ent, even as. reported

does, ho\v~ever, show that, the meaning of the \vord " corruptly"

is not to be confined within narrow limits, and that the prosecution

rna,y rely on one or moire of rrlany rnatt,ers for proving corruption.

The jury probably canle to the .conclusion 'that the accused wars a

swindle,!', and dis:r~8garded hi8 rs:tat,ernent, and found that the result

of the evidence for the prosecution wia,s the same as if the accused

had obtained the mon,ey by m,a,king a state-ment, to this effect :­

" If you give me lIs. (14s.) to do vvha,t, I like with I will get, your

w,atch, which I know itS: stolen. I can get, it because I know who

has it,." Under the direct,ion of P:arke, B., the jury found this

to be a. corrupt t,aking of lai reward under the pret,ence of helping,

and found the prisoner " guilty. "

In Reg. v. I(ing (rn) (1844) the: indictment was" for feloniously

and corruptly taking and receiving, on 29th ()ctobet' 1843, firom

S., three h:alf-cl'own pieces: under pret1ence of helping S', to a cer­

tain watch, etc., which had he~en feloniously stolen from the said.

S." So far a.s appe.a;rs by the report there is no !allegation of fail­

ure to c:ause appr:ehension, ,etc. T'he facts ~Tere that S. had his

wa,tch,etc., stolen while asle'8p in a public-house. He nlentioned

this in the presence of accused. :and others, and offe:r:ed 58. to any­

one who wouldl T:ecover it, for him. r~rhe Hccused said he thought he

could do so, and on th!at account obtained about lOs. ·from S., .but

did not, rerstore the :stolen properhy, rieturn the money, or do any­

thing towards the apprehension, etc., of the thief. It ~'as objected

that, there \vag, no ,evidence to connect theaccus,ed. ~'ith the par­

ties vvho stole the \vatch, ,et,c." and. that some such evidence was

(m) [1844] 1 Cox C.C. 36.
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neeess:ary under the existing Statute, \vhich contHined the \yord

" corruptly," .and R. v. Hart \vars l'eferr:ed to. rrinda1, C.J., in

charging the jury, said:-" 'rh€ "Yard' pretence' in itself implil8s

that something hars been done ",:ith a false and sinist,er design .."

This m:ay be doubt,ed, but; he proceeds: -" You must, there£or'8 be

siat,isfied tha,t when, the pensoIl took the money he took it, dis­

honestly, with some corrupt motive, fo;1' which many grounds may

be suggested." Omititing the word "therefore," Hind giving the

\vord " dishonest,ly " a, wide meaning, this s,eems to be correct.

The Chief J ustiice gives SOfile instances-e.g., \vh€r.e a person

seesai thief take a ",'at-eh it \volI1d be yery corrupt of hiln to ""ait

and take money for helping the person \yho had been robhed of his

property, inst,ead, of immediately apprehending the thief whose

guilty a.ct he had seen; or whe:r,e a person has anything to do with

the commission of the theft itself, it "vould not he other",rise than

corrupt to receive money for the.l'estitution of the property. He

adds t,ha',t m:any other instances might be given. During his charge

he said, howev~er:-" A person ma,y helieve himself capable of

finding out, the thief, and if he obta.ined the money for that pur­

pose he is not guilt,y of this offence." This is an illustration of

the l}.ecessity for introducing the ""ord " corruptly" in the s,ection

of the later Act. It Hs~um.es that all the other elements of the

offence are prersent, but, tne accus,ed is ent,itled to a.cquittal because

he, did not ,act corruptly. :Finally, in his charge, Tindal, C.J.,

said :-" The questions. for you are-(l) \vhether th,e watch was

stolen; and (2) \vhether prisoner did take the, prosecutor's money

und,er a cotrupt: pretenc.eand not honestly meaninrg( to d·et'2ct the

thief if possible. .If you think he had any object, of a \vicked

na,ture a.t, the t,ime then you \vill say he is guilt,y, but if, on the

other hanc1,you beli·eve. that, he honestly meant! (or H,re not, s:atis­

fled tha.t he did not, honest,ly mean) to use such means. as. he could

to bring th'8 off,enderrs, to justice, your verdict should be not guilty. "

The vvords in brackets. do not a,ppear in the charge. The jury re­

turned a verdict of " not, guilty." rrhe learned Chief Just-ice, both

at, the heginning and end of this charge, attaches th,e word" cor­

rupt " to the word" pretence" in a, way which neither the natu/ral

meaning of the \vord " pretence," the gramm,a,t,ical construction of

the section, nor its history s,eelllS to justify. The rest, of his charge

Inay, however, st,and\ apart from this, and is again valuable as

sho"ring that, a. person may he held to have " corruptly" ta.ken
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money (assllming th,a,t, he has, "taken" it in the sense of the

Statute) for many reasons, but that, there ITl11St he what h-8 calls

" dishonesty" and a " cOirrupt motiv,e, " or " an object of a wicked

nature." The jury found the prisoner" not, guilty," probably on

the ground t,ha,t· on the s.canty evidence before them, and having

regard to th,e direction, they were not satisfied that the prisoner

took the mon,ey with what! th'8 learn!ed Chief JUrS,tice called a cor­

fupt motive; or, to put it, another wa,y, they w,ere not, satisfied

that the prisone:r might not! have taken the mon,ey believing him­

self capable of finding Gut, th,e thief ,and int,ending to do so.
In Regl

• 'v. Hicks (n) (1845) the indictme'nt was that the accus,ed

feloniously did receive of .l\. B. cert!ain monley .and re\varcl, to wIt

the sum of t!wo shillings and sixpence, upon account, then and there

of helping the said A. B. to certain goods lat.ely before feloniously

!Stolen, etc., the said H. not then having caus-ed the offenders by

\VhOlll, etc., to he apprehended, etc. The word" corruptly" does.

not, a,ppear in the report. It, \v:as object/ed that the indictrnent \vas.

insufficient, on the ground t.hat, the accused must be allowted a

'r,e,asonable time for causing the original offendeir' to ble apprehended,

.etc., and tha;t, the highly penal Statute could not have intended

to miake the accused liable if he clidnot cause the original

offender to be H,rrest,ed at, the v,ery mOlllent of taking the money.

~rhjs objection was overruled by Erle, J., and the accused wa.s

found guilty. It.is. not neceEBary for the purpose of the pres,ent

nas,e to discuss this ma.tter further, or to €xpres,s an opinion as to

the correctness of the decision on tl}ie Statute th·en in force.

In Ileg. v. Pascoe (0) (1849) no counsel appeared to a,rgue the

case re,serv,ed, which, howev,er, \vas consid>ered by a strong Court,

consisting of "Tilde, C.J., Rolfe, B., Cres8well, J., Plat.t, B., and

Williams, 'J. The indict,ment waH a~s follovvs :-" ~For tha,t! he cor­

ruptly and feloniously did take and receive of and frOln H. T. c.er­

tain money and re"lla;rd, to wit three sovereigns, under pretence

and upon account of then and th,ere helping the said H. T'. to

ce'rtain goods and cha.t·tels., to wit 14 eh,eetSies., which said goods

had been feloniously lS,tolen, he the said John Pascoe not ha.ving

caus.ed the persons by whom the said goods had' been stolen to be

apprehended land brought, to trial for the s'ame." It "rill be

noticed that this indictluent 'uses the expressions, "take and r:8­

ceive," "money .and x,ewar'Cl," and "under p'retence and upon
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account of." The firs,t· two had been used in previous indictm,ents,

but this. seems to be the only case in vvhich both" pretence" and

" account" are used. No objection \vas taken to the indictment

on the groundlof duplicity. It is not s.t!a,t·ed whether counsel ap­

p,e:a:red for the accutsled at the trial. It does not appear that it was

objected thH,t in a: certain view which afterwards became the domin­

ant view there was no " t,aking " or " receiving" within the mean­

ing of the enactment. T'he only question l'\es,erved was whether

the receipt of the money under the circumstances was a corrupt

receIving. In the statement of facts it appears. that the accused

asked H. T. if he did not, thin-k that certain persons '-"'hom he had

brought under h,er immediate notice ,vere implica,ted in the theft,

and she said" Yes," and he lS,alid " So d\o I." She lS,aid-' ~ I wish

you would try if you could buy a bit, of chees,e of theIn," to which

hea~sent,ed, and shel gave him 3l. for th1at, purpose. This no doubt

referred to all the fourte·en cheeses stolen. She sa,,,, him several

tilnesaftelI"wards, ,,,hen h,e said the che,erse. ,vould conle. Even­

tually she said-" You have got the money and you don't me,an

to slend me the cheese. " He said she might have the money back

\vhen she pleased, but it does not ,Hlppea.r that, she ever got it or

that he ever offered it to her. The follo\ving questions ,vere put to

and ans,weried by the jury :-1. Did the prisoner mean to screen the

g:uilty persons or sh'a,re the money with them? Answer~No. 2.

})id the prisoner know the thieves. and intend to assist, them in

getting rid of t,he cheese by procuring th,e proseeut,rix to buy it?

Ans,vcer---No. 3. Did the prisoner know the thiev,es and assist. the

pros,ecut:rix as her ,agent and at her request in endeavouring to

purchws,e the stolen property from them not meaning to hring the

thieves to justice? Answer-Yes.

On the third a:nswer the jury w'as directed to find the prisoner

guilty, the question whether the receipt of the mon,ey under the

circumstancl8s w,as a corrupt receiving being reserved fOil' the

opinion of the Judges. vVilde, C.J., after stating the faets, says:­

" ~rhisl earHe has been considered by the Court, and w·e are of

opinion upon the facts found, by the j llr'y that. the receipt of the

money by the- prison!er \v,as a corrupt receiving of such money

with.in the"lneaning of the Statut.e, the faets found being that the

prisoner knew the thieves and assisted the prosecutrix in en­

deavouring to purchase the, stolen property frorn them, not mean­

ing to bring t.hem to justic,e. This finding establishes all the facts
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to cons,titute the offence described in the Statute. v'le think the

conviction, therefore, waiSt l,egal and proper." It is very not-jce­

a/ble that, the Chief J ust,ice omits in his final statement of the

finding the \vords " ,as her agent 'and at! her request." 'rhe case

is. reported in fou!' places, but this ornissl.on occurs in all of theIne

It may, of cour1ge, be ai slip, but on the other hand it rnay be de­

liberate, the Judges considering that these words, should not have

been includedl in the question; or, at, lall eveiltJs, tha,t, they were

irnn1aterial to the question whether the receiving ~TaIS co:rrupt. It

may be that, in acCOrda:I1Ce with the well-establiiShed pr.actice in

cases. st·ated or reserved, the J,udges confined themselves. strictly

to the question askecl. Possibly they considered that the ev,idence

justified the ju:,l"y in finding ,that the money was " under the pre­

tence of h,elping " t,aken by the accus.ed in tl1e sense that it· was

to be his. to do what, he liked with, a,nd. that the finding did not

show tha,t he took money as· agent. only, though, a.s the finding

sta,tes, he was the age~t, for the prosecutrix in "endeavouring to

purchaise." Bearing t,hese consid·erations, in mind, the effect of

the decision, which undoubtedly causes rsome difficulty in the

present, case, is not so wide a,s at, finst, sight· it seerns to be.

Reg. v. O'Donnell (p) (1857) is here more important, with ~'egar:d

not to O'Donnell but to Sweeney, ~7ho was originally charged with

O'Donnell. Th·e facts in relat:ion to Sweeney rnay be picked out

from the r'eport,. The indictrnent against O'Donnell and Sweeney

was. al8 follows: --" ~For corruptly and feloniously taking and re­

eeiving from ]j". P. the .sum of 6l. on .a,ccount of helping ]jl'. P. to a

certain mare before then feloniously stollen frOITl the sa,icl l~. P.,

without having cHused the person who stole the same to be appre­

hend·ed and brought: to triaL" As to the ca.se aga,inst: Sweeney,

]jl. P'. gave Sweeney 6L to give to O'Donnell, desiring Sweeney

- not to part with the money till he (Sweeney) savv the maTe coming

home. Evid,enc,e, was given which, in the opinion of l\,f,on~1tian,

C.J., w,a,s sufficient to justify .a, finding tha.t the mare WW8 :stolen,

and pors:sibly ilnplicat,ing O'Donnell, but, not· Sweeney, in the

alleged theft. Swe,eney seems to have known th'8 ma,terial fa,cts

rela.ting to the alleged s,tealing of the lYlaJre. Aft,er the. prosecutor

had called .all th'8 witnesrses then available to prove the mattlers

above sta,ted, the Chief J ust,iee directied the acquittal of S~7eeney,

and he was aceotdingly a,cquit,t,ed. He "las then ex,a.mined as a

(p) [1857] 7 Cox C.C. 337.
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\vitness for the pros,ecution against, 0 '])onnell, and proved the pay­

ment of the 6l. to O'Donnell, who \"as convicted. In the Court

of Appeal, Do,vIs,e, arguing for O'Donll:ell, says the Judge ,vas

"'Tong in directing Sween.ey's acquittla.l, and Perrin, J., says:­

" Suppose a rnan send his son or servant to pay n~oney for getting

back his, property, do you contend that such a Illesseng'8lr would

be liable?" 'rhe question suggests a negative ans,v·er, but Do",'se

naturally ans,vers it-" Yes, that ib the substance of the de­

cisions. on the subject." The Court of ...~ppeal upheld the convic­

tion of 0 'Donnell, decidjng that there ",·.as evidence that the 111are

\vas stolen, that S",'.c.eney having been acquitted he \vas competent

as lai \vitness, and that as 0 '])ol111e11 kne,v before the Illare was

1'18tufrloed that the oZ. was to be paid on its return "he rnight, he

convicted of taking rnoney " on account of helping," etc., though

the money ",'us not actually paid till after the return of the mare.

It is clea,r, of course, th·at 0 'Donnell did and S",'eeney did not g.et

the money for hirnself. ~rhe Court of ...~ppeal do not, I think, de­

C!~de the question ,vhether the Chief Justice's dil',ection to acquit

Sw,eeney was right, but there is certainly nothing to suggest that

the Court thought: it w'as \Vl"ong.

Before leaving these cas,es it ll1ay be pointed out that the "'ord

" receive" is constHntly used in the illdictmentJS, generally coupled

with the word" tak,e," and also that" money ,and re\vard " are

rnore tha.n once coupled toget.her. In one instance, as has been

stated, you have the composite expl'€srsion "und,er p,r~tence and

upon 'account, of." It may also he noticed that, except on one

occasion (where possibly the omission may be from thle report, and

not fraln the inclictrnent) the failure to cause apprehension, et,c.,

is allegeg. It nla.y be doubted whether since 7 &8 Geo. IV., c. 29,

slec. 58, it was necessary to allege this-i.e., \vhether it \vas not

m€rely a defence.. H:aving regard to the Present'rnents Act 1916,

Second Sc,heclule, rule 5 (2), it, s.eeIng, that it ,vould not, now be

neeessary in a cas,e undler ·~3ec. 184 of the Crirnes Act 1915 to alllege

lal failu,re to use all due diligence to cause the off.ender to be broug!h t

to justice for the origin,al offenc.e.

Having dealt, with the Act 7 & 8 Geo. IV.;c. 29, sec. 58, and

t:he cases under it" some of the subsequent legislation may be

noticed. By 8 & 9 Vic., c. 47, sec. 6, an ena.ctm·ent relating to

dogs, rstolen 01'1 in the poss,ession of some person not being the

owner, Ciame into force in England: See sec~ 87 of the Orinzcs Act
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1915. It omits, for reasons which are not far to seek, the clause

cOlnmencing with " unless" in 7 & 8 Geo. IV., c. 29, sec. 58,

and UiHes the words " aiding to recover" instead of " helping to,"

and provides for the offence being UI misd,eme.anour, and for a. much v.
\VORTHINGTON.

lighter punis,hmtent. But! the import-ant, opening words are the

tSH,n1eas in 7 & 8 Geo. IV., e. 29, sec. 58, and in the present

sec. 184 of the Ori1nes Act 1915. rrhe possibility of omitting the

clause cOlnlnencing " unless," \vhile retaining the opening words,

suggest,s th'a,t, this clause does "not rest.rict th1e description of the'

offence, but. that in some cases it is, :av,ailable as an excuse or de-

fence for an accused person. To cornpl,ete the history of the

legislation, 7 & 8 Geo. IV., c. 29, and 8 & 9 ·\7ict,., c. 47, sec,. 6,

vvere nepeaI.ed iil England) by 24 & 25 Vict,., c. 96; and in Victoria

by the Ori,yninal La1.v and Practice Statute 1864, ,vhich by the sec-

tion now represented by s,ec. 184 of the Cfri'Jne.s ..:{cot 1915 copied

sec. 101 of t,he later English. Aet.
Having now considered the. history of the legislation and the

decided casers, \ve eome back to the material \vords of the present­

lnent, which cha,rges that, the 'accus,ed " corruptly did t,ake,
Inoney upon account, of h,elping Irred·erick William

St,rack to property which had been stolen."

SOlne of these 'words do not in the present Cia,se caurse anydlifficulty.

\'Ve vvill fin3t eonsider the rne.aning of the \vol'd " t.ak·8" in the

cont,ext in \vhieh it, is found in S,BC. 184 of the Crimes Act 1915,

which, of course, would also be its meaning in the pr:esentment.

In the first place, the word" take" hars: a wide and fluctuating

lneaningalccording to the context'e We have already given rea­

sons, for 'Concluding that, " taking money" undet the section means

pl"actic'a.lly the s,a,me thing ,as "taking a neward in thl81 fornl of

Inoney for the use of the taker or for some person or persons ot,her

than the giver." This. view is. strongly supported by t,he associa.­

tion of the words ars to taking with the words" on account of h.elp­

ing," \vhich suggest, " .by r,eason of ori in consideration of helping." .

It follows thHt, the ITlere t,a:king of the physical custody of money

as the messengeir' or mandatory of the person giving such custody

is not sufficient. In such a case H, person could not properly be

rsaid to t,a,ke money on a,ccount of helping, etc. The seetion, in

our opinion, refers to a. case where from the circumstH:nces it can

be gathered that the accus,ed take'S the money so that, as betwr81en

hirnself .and the giver he m'U:Y do what he likes with it. In such a

case' on the precise point now being discusised the ultim,ate destina-



t,ion or the ultiimH,te intended dest,ination of the nloney IS

imrna,teria.I. rrhe .accused rnay k'eep or int,end to keep it, all

himself or give or intend to give the whole ot any part, of

it to others. The point, is that the giver can no longer clain1
it, 'a,s his Inoney or clailTI any dDnlinion or control o·ver it.

rThe view that the section does not apply to the case where the

accused is, to us.e the langua.ge in one of the authorities, " a mere

conduit pipe of the money fro111 the spolia,ted to the. spoliator\s,"

receives s.trong support from the fact tha,t, the giver of the money

is not in such a ease under any criminal liability. It would cel"·

tainly be a Irema,rkable result if the principal in such a, case is

entirely fr:ee frOlTI punishment while his Inand.atory or messenger

is liable to punishmtent for a: most serious crime.

The vie';y we h'a,vrea,rrived at of the meaning of the word " take "

in the expr;ession ." takes, money on account· of helping, et,c.," is

aLso borne out by the fact that undeT 4 Geo. I., c. 11, sec. 4, when

there is no word" corruptly" it ",~ould seem that. this must hav,e.

been the meaning. So in Statut,es relating to elect,ions-see

l~ogeT's on Elec·ti.ons-the words " tHke" and " reward," or similar

words, are us~ed with! the me,aiDing we have given to them. It is

hardly neeeslsa,ry to add that the subst'ance of the 111atter mus,t be

looked a,ti. An aceused person \vould not, ne:eessarily escape where

there was shown to the satisfaction of the jury tha,t, there was an

endeavour to disguise a, real t,aking under the cloak of such a, m1an·

da,te ,as we ha,ve mentionedl• We wislh also to add that if the

agent, a.ft,er get,ting t·he cus,tody of the. money, had dealingrs. with

,any persont producing property which he has reasonable eaUS8 to

suspectl has been Btolen, etc., he might· find, unless he airrested

such pIerson ,as p'rovided by seCts. 488 and 489 of the Crintes Act

1915, thalt he could be charged 'with and convicted of a,n indict.·

able offenee. It is not, however, neeessa,ry to pursue this mat,t,er

further.

W1e pass on to consider the meaning of the word " eorrupt,ly "

in the sr8ction and in the present,mentl• We will do so very shortly

because of the consitd,era.tion ra1ready given to it in conneetion with

the declided catses. These cases. show that it is not desirable to

a.ttempt any prBcise or exhau!Stive d,efinition. In In re Bradford (q)

(1869), cit,ed in Roger'S on El,ections (19th ed.), p. 468, Martin, B.,
says. :-" W,ha,t is the exa.ct meaning of the word 'co~'ruptly '?

I am satisfied t,hat it, rneans a. thing done with ,an evil mind

(q) [1869] 1 O'M. & H. 35, at p. 37.
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and intiention, and unless there he an evil mind and an evil in­

t,ention accompan,ying the act, it is not, corruptly d,one. 'Cor­

ruptly , means an a,ct done by H, lnan knovving that, he is. doing

what is ~Tong, Hnd doing it vvith an evil object. There

m-ust be some evil motive in it." Thirs may be companed with

wha.t w'as said by Blackburn, J., in Be BevJdleyElection Peti­

tz:on (r) (1869) :-" As to this word' corruptly,' the true construc­

tion of the Act" is th,a,t given by lvIif'. Jus,tiee \\Tilles that

, corruptly , there does. not mea,n ~7ickedly or criminally or dis­

hones,tly, or anything of that sort, but, (it refer!8 to an act, done)

vvith the object, and int,€l1tion of doing that which the Legislature

plainly means, to forbid." In In re Haru"ick (s) (1880) Lush, J.,

dravvs la distinction betweenr the us,e of the \vord " corruptly" in

connection with the doing of an act, which is corrupt in itself and

its use in connection with an act- which is ptima facie or which

may he innoeent. It, is, th,e lat,ter ca,s,e which is of importance here.

F:or our purpose it mat,tiers, littl,e that in connection \vith the St,a:tute

he ~·as. there construing 1Vlartin, B.'s s,tatelnent itS wrong. Gener­

ally spea.king, it, i8 'applicable to the present ease. "Object,"

" motive," andl " intlent,ion " are used indiscriminat,ely. It is the

first, t,\VO and not. the last if by it is meant, that immediate conse­

quences, only ,aJ:''8 ,adverted to \vhich may be said to he import~ant

here: Of. Oox v. S~nail (t) (1912).

In a case like the preHent, the encouragement of offenders, iand

t:he affording of fa,c.ilit,i,es to them for the disposal of the stolen, etc.,

propert,y, whilst screening them from pros,ecution and so enabling

them to obtain in sa.fety a, profit, from the crime, or the sha,ring

\vith them in the booty, are g,enel"al tests frequently applicable,

.and which on cert,ain views of th,e evide'nce seem to be ,applicabl.e

to the,. present case. In the above rstut,ement, we use bhe word

" offender!8 " as including not only the person who cOlnnlitted the

original theft, et,c., but, also tlhose who to the kno\vleclge or be1i<!f

of the accused \vere in som,e ~'ay criminally connected~ with the

property either as thieves., r1eceiviers, acc8:81sories, or int,erm.ediaries,

etc., in connection with the disposal of it or oth,erwi~g,e. The word

" cor:ruptly " is, in the siection attached to the vvord " take," but

it is plain tha.t, thea,llegation of corruption rnust be supp~rt,ecl by

evid,enc.e dehor's the mere act of t,aking. It refers to the accusedl
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,acting in a nlatter in which t,he act of tiaking is only on,e of the

elements. .It is sufficient: for the prosecution to show that his

purpose or one of hirSI purpos,es is to act corruptly in one of the \VaY8

already indicated. If, ho"Tever, his r€a,l and only purpos.e 0.1" pur­

poses is or ar'e \vholly innoc,ent-e.g., to restore the property to the

o,,"ner-he should he acquitted. \Yhere the accused, after kno\v­

ledge that, the property \vas stolen, etc., and after communieation

d'irect or indirect with those "7ho hold it, takes a reward not, mean­

ing to bring a,nyone to jus:tic,e, or to assislt in doing so, it mus.t he. u

very 'rare case when he does not, a,}so act "corruptly." It is, of

course, obvious t,hat a person InRy take .a, 1'8\vard on .account of

helping to property \vhich has be,pll stolen, etc., where it is clear

that, he does not act corruptly. l'''orexalnple, a man's hon;e is

stolen, and he of£.ers to a per~on to \\'hon1 illfol'nlution as to the

f.aettg, is given a re\vard for helpi.lg to recover it. That p.el'son may

properly take the revyard, and ma.y earn it hy finding the horse

pla:nt,ed in some renlote plae.e, knovvhlg nothing as to \yho \yere

the thieves. The fact, that he keep6 and intends to keep the re\vanl

only for hilllself is then of no importance. As to the \vords " help­

ing to propert,y," the authorities seen1 t.o sho\y that the ~,ection

may apply though the property is not ill fRet recovered. In other

\vords, the section n1ay 'apply \vhere the accused, asserting that

he has special infoTrnation or offering to give tS·ervic.etS based on

8p.e.ci1al information, or asserted special informa.tion, tHkes money

in th.e sense indicat€d for that .alleged information or for those

offened s€rvices.

13efore proceeding to apply "7hat V\"e have said to the facts of

the p'resent, case, it, may he ,v;ell to contrast \Vhait has been just

said las to the n1eaning of the section \'lith the views express.ed in

the authorities, which have been cit,ed. It is true tha.t, speaking

generally ,the authorities, so far las express \vord-s go, say lit,tIe

as to the words "taking mon~8Y on .aecount of h.elping to," and

concentif'alt1e attention on the word " corruptly," while we have

devot,ed conS'iderable t.i~ to both mattens. '11he difference, ho,v­

ever, is not so mla,rked as. at! first s.ight ,appea'rs to be ·th,e case. The

lS,ection is, broadly :spe'aking, directed at, a species of extortion,

extortion, brought .about not by violence or threats, but by the pres­

sure brought, to hea:r on the owner by his desir\e to g€t back his

property. It m-ay be that often he may really be thankful to the

pe'rson who helps him to recover the propert.y, ev,en though he

]\:uo,vs that such person is. in ,vith the crirnina.ls, but the la\'V ,viII
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give nocount,enHnce to such H, 8tate of laffair's. It follows from

this that. the same faets which vvould enable the jury to find thalt

the accursed: did" tal\)8 the money u'ndeI' pre.t,enc~e or on account· of

helping,." would also in very many cas·es lead the jury to the find­

ing th!at the accused took money corruptly. In this view we are

en,abled to utilize much that has been s:a:id in th,e cases on both the

ma,tters above P1elltioned.

It remains to apply what Wr8 have said to th'8 facts of the prese~nt

case. We think tha,t the qu€s;tion "Thether the accused did" tak.e

t,he money on acc.Qun't of helping" in the sense which we have

given to the\vord " tlake " in that conttext, w'as for the jury, and

that as, follovving wha,t wars beli€'v'ed to be the effect of Pascoe' 8

Case, it was not, submitted to the jury, there must be a new

trial, in vvhich it can be submitt,ed, and a, full direction giv.en. As

there is to be a new trial, it is not, desirable th1a,t we rshould discuss

the ma,tter further. r.rhe Judlg:e la:t the new trial can point out

from the evidence th,en given the various ma1t,t'8YS which tend in

one dil'Bct,ion or the other. We also think it was for the jury,

assuming that they find that the accused did. take the money in

the s.ense we have ind,icatt2d, to Slay wh€ther the accused acted

corruptly, and we ha,vl8 mentioned the tests \vhich in the present

case may be applied. If the object or on€ of the objects of the

a.ccus~d \v,a:s to afford facilities· to offenders, for the dispos:a.I of the

stolen property vvhilst !Screening th~em from pros€cut,ion and so

enabling th,em to obtain the profit from the crime in safety, or if

h.is object! or one of his objects WHS to share in such profit,s,. t.Jlen

we think ther,e should be a finding that he acted corruptly. If, on

the other hand, the jury think tha,t, however foolish it may sleem,

the accus,ed's re1al and only object, \vas to restore the property to

the own€r, then they !Should fintdl that he did not a,ct corruptly.

We have said that where the cir:c!Umst~ncesgenerally resemble

those of the pres1e:nt ,case it, inust be very rare that if the jury find

there was ~a, " taking" such as. "Te ha,ve indicat,ed that they :should

negat1ive corruption. But: in one particular the /circumstHnc,es of

the pr€s.ent, ,cas,e a,re very exceptional, •and may justify such a

finding. We do not, wish to express any opinion that would be taken

as likely to affect, the jury's, conclusion, and therefore content our­

selveS! with poi.nting out that this case differs froln :aH others 1'18­

ported by reason of the fa,ct that one of the parties to the discussion
resulting in money heing handed over was ,aicting in !conjunction

with the police, who were apparently desirous of bringing about a,
1921, V.L.R. X X
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posit,ion which would show that the a.ccused; was t,aking a reward

in the full ,sense of th'at expression. It ma,y .he-we '8xpressno

opinion about It~thla:h the jury would find that they .succeeded in

bringing ,a:bout, that position, ,and yet conclude that the accusied's

sole object was. the return of the property to the owner. The jury,

on the other ha,nd, m'a,y arrive at 'R contrary conclusion, and find

that this was not his object, or jf it was that he also had object,s

of a· corrupt nature such as we h,a:ve indicated. We do not discuss

the alleged mi,sdirections, since as th,ere is to he a ne\v trial the past

directions become of little ilnportance. Speaking generally, we

ma,y s~a.y tha.t we t,hink til'at the directions as to the word" cor­

ruptly " ,vere substantially correct, or at ,all events not 'unfavour­

able to the a,ccused.

Finally, we think tha.t there \vas evidence that the bonds were

s.tolen, and that none of the other grounds m·entioned in the notice

of app.eal or not'lc'8 of a:pplic.a.tion for leave to appeal justify a qu~:sh­

ing of the conviction, without a new trial being ordered.

It may be well to add, for the discouragem,ent of offenders,

that, besiide,s sec. 184, our law embodies ma"ny provisions under

\vhich persons who mix t,h,ems1elves up \vith offenders or property

criminally come by, may bo8 successfully prosecuted, such as the

provisions relating to receiving, accessories, misprision of felony,

aiding 'and abetting, compounding felonies, oons,pir'acy to obstruct

th,e COUflSe of justice, etc. \Ve are, of c~urs'8, not sugg18sting that

these provisions apply to the accused.
\Ve think that (a,s questions of fact may be involved) the appli­

cation for leave to appe,al should he granted, tha.t the appeal should

be allowed, that the v·erdict should be set ,aside, alnd that there

s,hould be a new t;rial at the sit,tiniglS of the Supreme Court in 1\1121­

bourne commencing 17th Oc.tober 1921. Bail as before.

Applica,tion faT' leave to appeal granted;
a,ppeal allo1ved; verdict set aside; new
tria,l orde1'ed.
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