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our i ~ o n  enteri i~g judgment foi the  lai in tiff hut for the fact that ,  F.C. 
-- 

111 order to bale expence, tlie parties h a ~ e  collsei1ted that \te may lm 
do so. E'cltunately tile leariird Judge asse.~ed the arno~ult-SOl. - 

KISG V. KISG. 
-nliich he tiould 21a~e given :I.: damage*, i f  lie liad decided in the - 

Cusaan, J .  plaintiff', f a ~ o u r .  From that  nrrlouilt slioul~l be deducted the s u ~ n  

of 281. already paid to tlie plaintiff. 

-1plwal a l lo \~ed,  n i th  cobtq, t o  he taxvtl. .J~rdgiiiellt for plain- 

ttff for 221. Ueferidaiit to pa1 plai~ltiff's cocts of the action in the 

C o u n t  Coult atid of tlie application for a nen tlial, n liich coats are 

to bc ta~ccl .  

i l p p e a l  cillowed. 

Solicitor for tlie appellant : P.  J .  Il'idgezcciy. 
Solicitors for the respondent : E l d e r  c t  G I  clhu 1 ) ~ .  

FERGUSON und Another v. THE KING. F.C. 
(IRVINE, C.J., 

Adin~ttistration and probate-Probate dtcly-C~ft of property tuithirt 12 mo~i ths  c U S S E ~  AND 
before death of donor-Tlcelre assig~zmei?ts-Principle 1ipo1~ zollich duty  calccc- J I A ~ P \ T ,  JJ.) 
Zuted-8ssigi~t1zeilIs to be urcll~ed scp~rately-~4ssiqtz~11.e~tt  of fore~gn property- - 
Sale-Receipt of proceed3 ir~ I-zctoria prior to do~lot ' s  death-lvhether taxable- October 11,12,13,  
Adn~i~ais trat io i~ and Probate -4ct 1915 261 I) ,  s. 113. 18. 

iIThere there are several gifts of property falling within see. 143 of the 
Administration and Probate Act 1913, duty is to  be assessed upon tlle value of the 
property contained in each gift, together with the value of the private estate 
of the donor a t  his death, and not upon the aggregate value of thc property 
contained in all the gifts, together with the value of his private estate. 

Heward v. T h e  King ([1905] 3 C.L.R. 117) discussed. 
Foreign property, comprised in gifts which arc taxable under sec. 113 of the 

Act, does not become subject to duty by reason of its having been sold, and the 
proceeds having been received in Victoria, prior to the death of the donor. 

 TIT TI TI US under C'TOICH K c I ~ L c ~ ~ ( ~ s  ( lnd  Licibility A c t  1915 referred 

by coriserlt to the l.'ull Coult. 
This n a s  a petition by Albert Cieolge Hotham E'erguson and 

l l ephau  John Fergusori, the  executors of the u d l  of -Iiephan Fer- 
guson, deceased, to uhich His  JIajest j  the Icing was respondent. 

The petition set  out  that  the abovenamed RIephan Ferguson 

(hereillafter called the  settlor) died domicilecl in Victoria on the 
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F.C. 2nd November 1919; and tliat, by his will, he appointed the 
- 
1920 petitioners as his enecutors; t~iicl tliat probate of the will w a s  
- granted on the 19th Deceniber 1919. 

FERCUSON 
v.  01? a i d  prior to  tlie 18th Sovernber 1918 the settler was en- 

THE Krsu. eritled to  ceitaiii fleehold leal estatv situated in Western Aust~alia 
arid to tllc proceeds of 4899 shales iri a Scottish company, incor- 

porated under the Biitwh Cotrll)cinic.s Acts ansl registered a t  E d i ~ i -  

burgh, and the11 in licluiclatioii ; and also t o  the proceeds of 20,000 

defeircd shares in the raid conipaliy. On ancl prior to the 18th 
No\cmber 1918 the settlor \$as -also entitled to certain policies of 
iribulauce effected ill Victoria on 111s life arid to certain shares ill 

Al.el)l~ail Ferguaor~ Pty. Ltd. ,  a corrlpany iiicol.poratcd and calvyiilg 

or1 busiii~bs in Victoria. 

By  six iristruinents under seal, clatecl the 18th November 1918, 
the settlor ior natural love and aftection assigned to each of his 

s i ~  ch~ldrerl, or to  tru5tees for them, a one-seventh shale of his 
lriterest iri  tlie abow-nlentioiiecl plopertg, *either absolutely or up011 

ccltairl trusts, ancl ietainecl fol hinlself thc ot'her. one-seventh ill- 
telest therein. On tlie 9th April 1919 the settlor by six instrurnentlt; 
under seal for ~ l a t u ~ a l  love and affection assigned the rernairlir~g 
one-severlth interest in the abo1.e-~ileiitiorl~~cl property to  the same 

peisons. A11 the above ilir.;trumerit.; ue le  duly stamped under tlie 
S tu r t t~~s  Act 1915 as deeds of gift. 

The \. alue of the propeity transferred by the t\vclve iribtruments 

w:ts assessed a t  80,4301. 8s. 8d. The settlor at his death left real 

arid persorial elstate ill Victoria of tlie salue of lG,%01Zl. 13s. l l d .  
Tlic. Comlnissior~er of Taxes assessed the duty p a ~ a b l e  on the 

tuelve instruments in question, ~mcler sec. 143 of the Admir~istru- 

t i o i l  mrd Probate Act 1915, arid or1 the private e5tate of the settlor, 
at 77531. 12s. 9d. This amount \ \as ar~ived a t  by the Coni- 
rnissionel by ealcl~lating the c l ~ ~ t y  on the piivate estate of the 

settlor a t  9'341. 18s. l l d . ,  beiiig a t  the rate of 5 4,5 per centuln 

on the 16,2!)al. 13s. l l d . ,  aiid by calculatilig tlie duty on the prop- 

erties cornprised in the said instruments at 78W2l. 3s. 8d., being at 

the rate of 9 4 6 per centurn on tlie 80,4301. 8s. 8d., and by deduct- 

ting froni the saicl sun: of 78821. 3s. 8d. the sum of 10731. 9s. 10d., 
being the arriount of ad aaloje?t~ duty paid on the instruments 

under the Sta tups  A c t ,  leaving the balance of 77531. 12s. 9d. The 

proportior1 of tax on the property cornprised in the tnelvs instru- 

merits marl; 68081. 13s. 10d. 
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The Com~zlissioner included in the T alue of the property tasecl F.C. 
the sum of 38871. 9s.  Od., representing the .\-allle of the proceeds rm 
of sale of the freehold ebtate in TT-esteln alustralla, and also the - 

FERGUSON 
slun of 60371. 6s.  l l d . ,  repleqenting the vallle of the p~oceteds v. 

THE KIW. 
of the Scotch shares. 

It was adniittecl that  the real eqtate in TVesteln Australia and 
the shares ne le  sold, and the p~oi.eeds recei~ecl in Tictoiia, befole 
the death of the settlor. 

T l ~ e  concludirlg partigraphs of the petltlon mere as follows :- 
" 20. Tour suppliants sui-~mit tha t  the Said -urn of 68081. 13s. 

10d. so  fi\-ed as the duty parable in 1ehpec.t of the  ploperties 

comprised in the saicl tnelve instruments is elroneouri ancl exces- 
sire for the follov ing leaions, viz. :- 

" ( 1 1 )  The Commissioner included in the I alue of the  said 
p ~ o p e ~ t i e s  the s u m  of 38871. 9s. 9d ,  representing t l ~ e  freehold 

estate situate in the Stat,e of Western rluqtlelia mentionecl in para- 

graph 2 of this petition, and sllcll amoi~n t  slioulcl have been 
excluded from the value of the saicl propertie.. for the purpose of 

a.irsessing duty,  as the  provi5ions of see. 143 of the ~ld~~linistrcrtiora 
nnd Probate Act 1915 do not extend to property aituate outside 

of Victoria, arid such p roper t  so situate 1s not subject to T'ictorian 
duty. 

" ( b )  The Commissioner alqo inc.ll~ded i r ~  the value of the said 
ploperties the ~I I I I I  of 60371. 6s .  l l d . ,  representing the proceeds of 

the 4999 ordinary shares in J l e p h a i ~  I'ergl~son Iloclc Bar Pipe 

Company 1,td. (in liquidation) and also the proceeds of 20,000 de- 
ferred share5 in the said company, and s11cEl pr mount s l lo~~lr l  have 
been esclucled from the  ~ a l u e  of the  saicl ploperties for the pur- 

pose of assessing duty,  as the said company mas a colllpang in- 
corporatecl under the law of Glent Britain ai~cl callied on its bllsi- 

ness there, atid i ts  liquidators were domicileil and resiclent in 
Scotland, and such proceeds were not subject to Tictorian duty. 

" ( c )  The properties comprised ill each of the said twelve in- 
istrumerits for the pulpores of see. 143 of tlle dd~z in i s f~cc t i on  nrld 

Probat? Act 1915 s l~ould  11:t~e been sepaiately 1a1l~ed 011 the basis 

1 ) r ~ ~ c r i b e d  hy that  section-viz., by adcling the d u e  of the pmp- 
erty comprised in each inqtr~iment to the  value of the pi-i~ate 

estate of the settlor and by fixing the rate of duty chargeable on 
the p rope~ ty  comprised in each instrlime~lt at the rate prescribed 

b~ part 2 of the 10th Schedule to the said .kt for the propetty 
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F.C. of the aggregate xralile so ascertained. Instead of adopting this - 
1920 course the  (Jornmissioncu lias treated the said twelve instruments 
- as if they corlst~ituted one settlement, and as if the aggregate 

FERGUS~N 
v. properties cornpriscd in suc11 twelve instrument's cnnstituted onc 

p r o p r t y  s~111jec't to the provisions of s l ~ c h  sett lelnmt,  arid your 

quppl~ants submit tha t  the  course ailopted hy the. ('ominiwioncr 
i~ erroneous. 

" 21. For thc reasons :~foresaitl y o ~ u  suppliants submit that  tlic 

r n l ~ l ~  of the said propertieq a5 asseased for d ~ ~ t y  by the Commis- 

sioner is cascesaive by thc silrn of 99241. 16s. 8d.,  and that  the  r:atr 

of d11ty fiucd-viz., nine anti four-fifths per cvntum-is too I ~ i g l ~ .  
" 22. Your s~rppliants being 11nal11e to  ohtain the issue to them 

of probate of the said will n-ittiollt payrner~t of the mr~onnt fixed 

mld doinandc~d hy the  C'ornmissioner-riz., 77531. 12s. 9d.- 
accor(1ingly paid thc same to  him urlder proteqt on the  25th Junc 

1020, ancl h a l e  b j  nriting of that  (late c1:rimeil interest on the 

arr~ount paid hy t11t.m in excess of the amo~in t  prope~ly  payable 

: ~ t  the rate of 61. per cc3ntum per nnnlrln until repayment." 

?'I~c facts above stntcxil appearetl pnrtly in the pc.tition ant1 partly 
in the Plttorncy-Gc.rlerd1r; zrnqrner and in a t l~r~iss io l~s  of fact made 

I ) t \ tner l~  tlrcl parties. 

Thc petition caolrting on for hr.:~rirlg I)eforc T~r inc ,  C . J . ,  on tkic 

15th September 1020, \zaq 1,y consent rrft)~.retl to the  1p11lI Court, 

ancl now came on for hearing nccordingly. 

72. R. FJcriycs for the petitioner-The ('omniihsionel. ha6 ~sscssed  

the  duty upon the t r a r~s fc~rcd  properties 1)y t ~ k i l l g  t h ~ i l  agg~egate  

value and adding t11ert.t~ the 1 a l ~ i c  of the private e5tate in acco~d-  

ancc with the  rule laid down in Heward 1 .  Tlrc King ( r r ) ,  and has 
th119 ptodl~ced :t total whic.h, if his qy.tc.nl wcre correct, wo~lltl 

entitle him to charge thc duty :it the rate of 9 4,'s prr  cent. 111lder 

part 2 of the  10th Gchcdnle of the  Act. It is snbrnitted that ,  in 

tnuing the  aggregate valllc of all the sett icmrnts as t h o ~ ~ g l l  tliep 

constituted onc settlement, the Commissioner was wrong. 
Scc. 143, ~r~llilre sees. 144, 115, and 146, does not say that  the 

transferred property is t o  be iieellied to foi-m part of the deceased's 

(.state for the  purposes of duty.  See. 143, using different language, 

says that! every conveyance, r tc . ,  is to be decmcd to  havc made 

the 1)mpertty to which the same relates chargeable wit11 the  pap- 

(a )  [1905] 3 C.L.R. 117. 
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nlent of duty " as thongh part of the estate of the donor." The F.C. - 
consequence is that each assignment or settlement of property 1920 
must be taxed separately together with the value of the prirate - 

FERGUSON 
estate, with the result that a mnch lower rate of duty is charge- v. 

THE KING. 
able than under thi? system of aggregation adopted hy the Com- 
missioner. The irpportant consideration is t,hat nnder see. 143 the 

particular property transferred by the ins t rurne~~t  is to be tascd 
.,) " 

as though it were part of the testator's estate-that is to say, it 
is to he separately tased. The reasoning of the High Court in 
Hewn~d v. T l ~ e  King, and of the same tribunal in Re Ilorsfnll's 
Rettlew~ents ( b ) ,  slipports this conclusion. As regards the Western 

Australian and Scottish praperties, the time for ascertaining 

whether or not the property comprised therein is taxable j s  the 

date of the instrument. It is immaterial that the proceeds of sale 

were receiver1 in Victoria prior to the settler's death. 

Counsel referred to Dent v. Tlze Con~miss ion~r of Stamp 
Duties ( c ) .  

A. H .  Davis for the respondent-So far as, the tasation of the 

transferred properties under see. 143 is concerned, there is no 

essential d'ifference between the operation of see. 143 and the other 

sections referred to. It is the property transferred within 12 months 

of the aettlor's death, whicsh is to be taxed. And it is immaterial 
whether that property is transferred by one assignment or settle- 

ment or by twelve instruments. Under the ,S'tnn~ps Act the instru- 

ments of transfer are taxed. B u t  under the ifdministratiorz and 

Probate Act it is the property which is made subject to duty. It 
is pointed out by Griffith, C.  J . ,  in Heleusd's ('nse that the property 
transferred is just as  much chargeable with duty as if the assign- 

ment had not been made; arid that it is deemed to have remained 

part of the estate of the settlor for all purposes. I n  Ho~sfall 's  Case 
Barton, J . ,  a t  p. 2-17, states that duty is charged, not on any 

irldividual gift, but upon the whole property to which the deeds 

relate, as though part of the estate of the settlor. S n d  at p. 252 
(of [1918] V.L R.) Rich, J., says :-" The object of the section 

is  to prevent etasion of duty by substitutes for wills, and to' tax I 
property passing by semi-testamentary dispositions as if it had 

been disposed of by will or the deceased had died intestate in 

respeot of it. This olbject is accomplished by treating the disposi- 

(b )  [1918] V.FR. 242 ; 24 C.L.R. 422. (c) El9091 9 C.L.R. 406, 
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F.c, tions as nullities. For the purpobe of taxation the p~operty re- - mains part of the estate of the deceased." The property com- 
- prised in the twelve instruments is therefore taxable as if those 

FERGUSON 
v. instruments were nullities and the property remained part of the 

THE K~NG. estate; in which case it mould clearly be taxed in the aggragate. 
Set. 132 of the Act contemplates one statement for duty and one 
assessment. The argument for the petitioners requires twelve as- 

sessments: Cf. A f l e c k  v. T h e  King ( d ) .  I t  is to be observed that 

in Hewnrd ' s  C:cisc and irl Horsfrtll's Cnsr there were t ~ v o  separate 
settlements, yet the Court determined that d11ty should be assessed 
upon the aggregate value of the properties transferred. The same 

position arose in T,a?tg V. Myebb (e). This practically settles the 

main question raisecl by the petitioners. Rforeover, if the peti- 

tioners' conteention is cor~ect,  it tlould be possible for ,aj telstator 

possesseed of 50001. to make ten settlements of 6001. each, with 
the result that each settlement would be below the minimum, and 
no duty would be chargeable on the property transferred. As 

regards the 1TTtestern Australian ancl Scottish properties, inasmuch 

as, according to the High Court, the properties transferred are to 
be treated ae if they had remained part of the estate of the testator, 
the time for determining whether or not the transferred property 

is within the jurisdiction is the death of the settlor. Upon that 
basis the pioceeds of those properties are taxable. The cletermin- 
ing question is whether or not if the property had remained part  

of the estate of the testator the executors would have had control 
over it : B l ( ~ r l i ~ r o o d  v. 7'110 Q~cc'en (f). I n  Be Cztnie 's  S ~ t t l c -  
m c n t s  ( g )  Hood, J . ,  held that duty was payable in respect of 
so much of the property con~prised in the settlements as was in 

Victoria at  the death of the settlor. It folloms also from the 

decision in Horsfcill's Case that property which is not in the juris- 

diction at  the time of the settlement may be liable to duty. 

R. E .  H a y e s  in reply. 

Cur. ndv.  vtllt. 

Iiiv~xr:, C.J . ,  read the judgment of the Court :-Petition of 
right, under the Crown Rerncdirs  cind Tirrbility A c t  1915, referred 

to the Full Court by order of a Judge, by consent, for determination 

(d) [1906] 3 C.L.R. 608. ( f )  [I8821 8 A.C. 82. 
(e) [I9111 13 C.L.R. 503. (g) [I9153 V.L.R. 675.. 
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(and counsel at  the hearing agreed) of certain queetions of law on 
admissions of fact. On the  admissions it appears tha t  Mephan 
Ferguson, by several instrumtents under seal, for natural love and 
affection, assigned to  each of his elder sons, Albert ancl Mephan, 
one equal seventh share in-(a) freehold estate in Western Aus- 
tralia; (b) shares in a British company, registered in Scotland, and 
then in liquidation; (c) interests in Victorian life policies; (d) 
shares in a Victorian company; and that  on the  same day, by other 
several instruments under seal, for natural love and affection, 
he  asqigned to his said sons as trustees for his third eon and his 
three daughters respectively one-seventh share in the same prop- 
erties upon trusts therein stated. I t  also appears that  on the 9th 
of April 1919 RIephan Ferguson, by similar several instruments, 
voluntarily disposed of further interests in the  same properties in 
favour of the same persons. The settlor died in Victoria on the  
2nd of November 1919, h a ~ i n g  made a will, dated the 18th Novem- 
ber 1018, making his sons Albert and Mephan, who are the sup- 
pliants, ex~ecutors, and leaving real and personal estate in Victoria 
of the value of 16,2921. 13s. l l d .  

The Victorian Commissioner of Taxes aissessed the whale of 
the propertiels comprised in the assignments as one property of 
the  aggregate value of 80,4301. 8s. 8d . ,  and, after allowing for the  
amounts paid for stamp duty on them, assessed the  duty payable 
in  respect of the  properties comprised in them under sec. 143 of 
the  Adtninistration and Probate Act 1915 at  the late of 9 415 per 
centum at  68081. 13s. 10d. 

The first contention raised by the suppliants is tha t  the Com- 
missioner was wrong in arliving at  the rate of duty by aggregating 
these several gifts, and that  the  proper course was to take the  
property comprised in each instrument separately, and, adding i t  
t o  the value of the estate of the eettlor, adopt the  rate of duty 
applicable to the amount lso arrived at. TT7e think thie contention 
must be upheld as the necessary consequence of the  interpretation 
placecl on see. 143 by the High Court in the case of Heward v. 
Tlze King ( h ) .  See also Dent v. The Commissioner of Stamp 
Duties (i). The High Court in tha t  case clearly held that  the lan- 
guage of see. 11 of the Adwlinistration and Probate Act 1903, 
which is identical with that  of see. 143, in contrast with the  
language of the lsucceeding sections, did not make the property 
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(h )  [1905] 3 C.L.R. 117. (i) [1909] 9 C.L.R. 406. 
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F.C. to which the  instrument related " part of the settlor's estate for 
the  purpose of estimating the duty payable under this Act." We  

think i t  a necessary corollary to  this decision that  the duty with 

which each property out of several given by different instruments 

is chargeable is a duty calculated a t  the  rate applicable where tha t  

property is treated for this purpose " as though part of the  estate 
of the  donor," and not where that  and other properties are treated 
as though part of the  estate of the donor. 

We  have not overlooked the fact t ha t  in He~vnrd 's  Ccrs~ the  
actual orcler of the Court did in fact aggregate more than one 

gift, and did in fact operate to fix a higher rate than would be 
proper 1111der the construction we hold to be correct. B u t  this 

question was not brought before the Court in argument, nor con- 

sidered, ancl it is our duty to have r e g a ~ d  to the coristruction which 

the C o u ~ t  placed upon the section rather than to the  effect of the 
actual older a8 between th.e parties in tha t  case. 

The nes t  contention of the st~ppliailts is that ,  s o  far a s  regards 

the properties situate in Western Australia and Scotland (which, 
counsel admitted, for this purpose stand in the  same position), the  

instruments do not fall within the  provisions of nee. 143 a t  all. 

This contention, we think, must  also be upheld. It is established 
law that  properties, the  subject of such dispositions as these, are 

not, if outside Victoria, subject to duties of the  kind imposed in 

this Act;  but  i t  was argued that ,  on the admission that  the  land 
#and s l~ares  were sold by the  donees or  by the tr l~stees,  and the 

proceeds received by their agents in Western Austialia and in 
Scotland respectively, and by them forwarded to the trustees in 

Victoria before the  death of tthe donor, the  settled properties n e w  
Victorian property a t  the  time of tche death of the donor, and thuq 

came within the operation of see. 143. This view, we think, is 
unsound. " The property to which the  instrument relates " is, 
we think, the property of the donor disposed of thereby, and not 

the proceeds of a sale or  sales by the donee. If the subject of the  
conveyances had been land in Victoria, which had afterwards 

been sold by the doneew, and the proceeds happened t o  be invested, 
or  not1 invested, outside Victoria, i t  would be difficult t o  contend 

t h a t  the  property transferred escaped the Victorian duty. 

The parties, by their counsel, having asked us to state only the 

principles of law governing bhe facts, we hold-(1) tha t  each of the  

twelve instruments referred to in the petition muqt be dealt wit11 
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as a separate instrument independently of all the  others, and that  F.C. 
7 

the value of the  property comprised in it must be added t o  the ,920 
value of the estate proper for the purposes of determining the  rate - 

FERQUSOX 
of duty,  and ( 2 )  that  the real estate in Wedtern Australia and the v. 

THE KING. 
shares of the Scotch company must be taken as not comprised in - 
the gifts, both for purpose~s of duty and of rate of duty. The Imi"es C.J-  

suppliallts to have the costs of the petition. 

J u d g m e n t  for suppl iants .  

Solicitors for the  suppliants : Fink, B e s t  d Miller.  
Solicitor for the Cron-n : Guinness ,  Crown Solicitor. 

[IN THE HIGH COURT OF AUSTRALIA.] H.C. OF A. 
(ON APPEAL BROJI THE SUPREME COURT OF VICTORIA.) 

[Coram KSOX, C.J., ISAACS ATD RICH, 55.1 
7 

CRAINE,  plaintiff, appel lant ,  u. T H E  COLONIAL MUTUAL 
F I R E  INSURANCE CO. LTD,  a?zd Another; d ~ f e n d n n t s ,  
respondents. 

Insu~.ance-Fire policy-Cond7tio)is-Fniluw to make claim u i th in  stipulated 
time-T17aa'ver-Estoppel-Conduct of palties at t~ial-Effect of acts expressed 
to be done "wi thout  prejzrdzce "-Distinction betweet waicer and estoppel. 

The plaintiff, having had certain motor-cars destroyed by fire, claimed to  
recover under certain policies of insurance against the defendants, with whom 
the cars had been insured. The defendants relied upon conditions* in the 
policies and (inter a l ia)  alleged that the plaintiff's claim should, by reason of 
condition (ll),  have been lodged not later than 12 o'clock on the 26th October 
1917, whereas in fact it was not lodged until 3 o'clock on that date. The 

* The terms of the policies sued upon were identical, and the relevant pro- 
visions were as follows :- 

" Occtrrrence of a Fire. 
" 11. On tho happening of any loss or damage the insured must forthwith 

give notice in writing thereof to the company, and must within fifteen days after 
the loss or damage, or such further time as the company may in writing allow 
in that  behalf, deliver to  the company a claim in writing for the loss and damage 
containing as particular an account as is reasonably practicable of all the articles 
or items of property damaged or destroyed, and of the amount of the loss or 
damage thereto respectively, and of any other insurances ; and must at  all times 
a t  his own expense produce and give to the company all such books, vouchers, 


