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an inmate of the house the section would apply, hut here~ the HOOD,J.

effective cause was the-lighting of the la.mp. 1915

R. v. NICHOLSON.
W oinarski, K. 0., for the Crown-···The section cove,re, both the

cases put. The principle to be applied is the s,ame as in man­
slaughter, where negligence by act· or omission, which is a con­
tributory cause of death, is sufficient.

HOOD, J. I shall not take the ca,se from the jury. I do not
agree with the view S'ugges,ted by -counsel for the prisoner. If a
man were by gross negligence to leave a loaded gun about, so that
a child might get it" and the child, ha,ving got it, caused injury
to a third person, why should not the owner of the gun be liable
under this section? It would be the negligence of the man that
caused the injury.

[The case having been left, to the jury, evidence for the defence
was, ca·lled, and a, verdict of not guilty was returned~]

Verdiot 01 not guilty.

Solicitor for the Crown: Guinne88 , Crown Solicitor.
Solicitors for the prisone'r: A/alle8on, .Stewart, StaweLl and

NankiveU.

w. s. s.

DUNCAN v. ELLIS.

Factories and Shops--ODenee created, by Statute-Mens rea-Wages board deter·
mination-Payment of lower rate 01 wages than rate provided-" Improver"­
False statement oj age-Factories and Shops Ac~ 1915 (No. 2650), 8S. 194, 221,
226,228.

In a prosecution under sec. 226 of the Factories and Shops Act 1915 for
employing a person at a lower rate of wages than the rate determined by a
special board, it is a good defence that the defend:nt paid such wages under a
reasonable belief in facts which, if true, would have rendered him not guilty_of an
offence under the Act.

Billingham v. Oaten ([1911] V.L.R. 44), Moffatt v. Ha8sett ([1907] V.L.R. 515),
and Hall v. Bartlett ([1898] 24 V.L.R. 1) approved.

Sherras v. De Rutzen ([1895] 1 Q.B. 918 followed.

ORDER TO REVIEW RETURNABLE BEFORE FULL COURT.

l'he defendant, Wm. Ellis" was pros:e,cuted in the Court of
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Petty Sessions at South Melbourne, for that, being the owne'r of

a factory within the meaning of the Factories and Shops Act 1915,

he unlawfully emploJed one Tozer at a lower rate of wages than

the rate determined by the determination of the Painters' Wages
Board.

It was admitted by the defendant that Tozer had been paid
less t,han the wages to which he was entit.led under the wages

boa'I'd determination, ~ut the defendant said tha,t he had paid the
wages under the belief tha,t Tozer wars, an improver, and he

detailed the circumstMlces under which he had enga.ged Tozer,

and the representations made by Tozer as to his age, which, if
true, showed rrozer to be an improver.

rrhe facts appear fully in the judgment of ~ladden, C.J-.,

infra. .
The magist,rates found that the defendant believed what Tozer

had told him, and they dismissed the inforn1ation.

An order nisi to review this decision was obtained by the
complainant, on the following grounds :-

1. That on the facts proved the defendant should have been
convicted.

2. Tha.t, even if the defendant, at the time of the employment

ofA,rthur Ernest Tozer believed him to be an improver, and paid

him as such, such belief afforded no defence.

3. That to constitute the offence charged it was not necessary
that the defendant should have acted with rn/ens rea or with intent

to contravene the provisions of the Faiotol'ies and Shops Aot
1915.

The order ni8i was made returnable before the Full Court.

Pigott to move the order absolute.

Starke to lS,how cause-I submit that jf the defendant had a

bona fide reasonable belief in facts which if true would render
him -not guilty of the ~ffence charged, that is a good defence:

Moffatt v. Has8ett (a); Billinghan1, v. Oaten (b); R. v. Tol8on (c);
Sherras v. De Rutzen (d); Hall v. Ba1,tlett (e); The King v.

Erson (I). Sec. 221 shows that sec. 226 of the Factories and

(a) [1907] V.L.R. 515.
(u) [1911] V.L~R. 44, at p. 48.
(e) [1889] 23 Q.B.D. 168.

(d) [1895] 1 Q.B. 918.
(e) [1898] 24 V.L.R. 1.
(j) [1914] V.L.R. 144.
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Shops Act 1915 cannot! be considered an absolute prohibition in
all cases.

Pigott in reply-Sec. 226 is, a.n absolute prohibition and any

person doing any of the acts therein prohibited is guilty of an
offlence, no matter what his s.tate of mind may have been. Sub­
sec. (2) shows that the sect,ion is dealing both with cases where

knowledge and wilfulness we're present and where they were

not. (He referred to R. v. Tolson (g).) Here there is no finding
that the defendant's belief was based on reasonable grounds.

MADDEN, C.J. In this case- the defendant was prosecuted in
the Court below for that, being the owner of a factory within. the
me'aolling of the Factories a'Jtd Shops Act" he employed one Tozer,
who in fact was a painter within the mea,ning of the Alct, as an
imp'rover, a,nd paid him wages appropriate to an improver, and

not appropriat'8 under the ,determination of the wages board to a
painter. In the Court below the employer, the defendant Ellis,
ga.ve evidence tha,t he had a vacancy f~r an improver, and adver­
tised in so many words for an improvetr; that· the man Tozer ca.me

to him a few days afterwards, and, referring to the advertisement,
said-" Ha,ve you got a,n improver yet?"; tha,t· Ellis replied tha.t
he had not, and that, Tozer said-" Then \vill you' take, me?"

Ellis asked where he had been working a,nd what he had been
getting, and Tozer replied "Nine shillings a, da,y." Ellis said,
" I will t,ake you on." The man's own representat,ions, the wages

he had been get,ting, and the wages he expected, all sugges.ted
that he ca,me there as an improver seeking an improver's pla.ce.
He was: fair, and appeared to be under 21. The defendant said
that he believed that, Tozer was an improver, and was only nine­
teen yea,rs of age. He believed consequently he was under the
age when he would cease to be an imptrover, a,nd ineligible to be

employed a·s an improver without a licence. He also says that
he s,poke to 'Tozer on another occasion when he saw him speaking
to a girl, a,nd asked him when he was going to marry, and that
Tozer said-" I am 110t, going to get married yet. I am too
young; I am only a kid; I am nineteen." So tha·t after he
ent,e,red the employment he: lS,till represented that he was only
nineteen. The de,fend~.nt told the magist,rates these facts. They

(g) [1889] 23 Q.B.D., p. 173.
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saw Tozer, and could judge for themselves whether the story
told by Ellis was likely to be true, and whether he was likely

reasonably to have believed Tozer was only nineteen, when as a
fact he was twenty-four.

The magistrates' finding expressly was that the defendant be­

lieved what Toze·r had told him, and they therefore dismissed the
charge. They held, in fact, tha,t he had acted in the reasonable

belief of a state of facts, which if true would have been an answer
to the charge.

It is said that the magistrates did not find in so many words

that there were reasonable grounds for the defendant's belief.

But as the whole of the facts which appeared in evidence are

p1resented here .. it is clear that they held that the defendant did

believe these alleged facts" and that the alleged facts were reason­
able for him to believe, and that they therefore dismissed the
charge against him.

The question then is whethe,r such a defence is admissible

under sec. 226 of the Factories and' Shops Act 1915, on which the
prosecution was based. It provides-" (1) Where a price or rate
of payment for any person or pe'rsons or classes of persons has

been determined by a Special Board and is in force then any
person (a) who either directly or indirectly or under a,ny pretence

or device attempts to employ or employs or a'uthorizes or pennits

to be employed any pel'lSOn apprentice or improver at a, lower price
or rate of wages or piece work (as the case may be) than the price

or rate so determined shall be guilty of an offence
agaJinst this Act . . ." As one looks at these words,

they appe·ar to me on the face of them to contem­

plate a condition of mind which, knowing that some­

thing proposed to be done is a violation of the law, resolves
to do that something, although it involves a disobedience of the

board's award, or else it shows that, in order to procure dis­
obedience, a pretence or device is resorted to. The words II pre­

tence or device " peculiarly apply to a delibera·te plan or Bcheme.
If he resorts to a device, he plans a scheme. If he II attempt,s to
employ," the very a,tt,empt involves an actual knowledge of what

he is attempting to do and ought not to do. "Employs or

authorizes or pe,rmits to be employed ": if he employs a given

person, that also seems to catTy an intention. If he I' authorizes

or permits to be employed," that, too, would seem to carry ea; vi
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termini an operation of t,he mind which is to be deliberated upon
and thought out,. Of cours,e, as, al ma,tter of legal possibilitJ, a man
may employ a person though he never saw him, for his manager
might employ the man without consulting him, and in that s,ense
he might " authorize or permit,." \ But the language is quite con­
sistent with a,n actual intention. It is not what has been delSlc.ribed
here a,g prohibitive. Th\erefore it would appear ~ me that,
according to the common interpretation of legis:lation which
creates .criminal or qua8i criminal offences, the language helre is
such as. to ca,rry with it the ordina,ry rule which runs through the
criminal law, that a person to be guilty of fl! criminal offence must
intend to do the thing; must have a guilty mind; must, know of
t.he existence oft,he facts which make it wrong, and intend to do
it.

But, apatt, from tha,t, the language of the majority of the Court
in R. v. Tol8on is to the effect that, with very rare exceptions,
the law is., even where the language in the Statute creating the
offence is very definite, that there is always connoted in it the
necessity of a n1,en8 rea; and it is held there" too, that where the
accused can show tha,t,he believed in a stat.e of facts which if
true would ha,ve afforded an answer to the, charge, he is entitled
to an acquittal, even although t,he language of the St,at,ute is
di'rect and specific. In .Sherras v. De Rutzen (h), two learned
Judges came to the conclusion that the conviction of a
publican who had se'rved drink to a, const,able, but under the sup­
position tha,t he was off duty, was wrong whe,n it was, shown by
the publican that he did not know, and had no rea,son to know,
that the constable was on duty. Day, J. , says, a,t page
920 :_u I am clea,rly of opinion t,hat t,his conviction ought
to be quashed. This, police constable comes, into the appellant's
house wit,hout his a.rmlet, and with every a,ppearance of being off
duty. . The appellant believed, and he had very natural
grounds for believing, that the constable waH off duty." Later he
says tha;t the only effect of the word "knowingly" is in his opinion
to shift the onus of proof. .Wright, ,J., says the're is a cert,ain
serle,s of case,s in which a defence of that, kind, that, the defendant
reasonably believed in a, state of facts which, if they existed,
would have been an answer to the charge, does not apply, and he
enumerates them. And then he goes on :-" But except in such

(h) [1895] 1 Q.B. 918.
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cases as these, there must in general be guilty knowledge on the
part of the defendant, or of someone whom he has put in his place
to act for him generally, or in the particular matter, in order to
constitute an offence. It is plain that if guilty knowledge is not

necessary, no care on the part of the publican could sa-ve him

from a conviction, since it would be as easy for a constable to deny

tha,t he was on duty , or to produce a forged permission from his

superior officer, as to 'remove his armlet before entering the public­
house."

Therefore, except in that line. of cases indicated by Wright, J.,
t,he general principle of the law is that a bona fid.e i rea'sonable

belief in facts which if true would have made the man not .guilty
is open as a defence unless you have it definitely excluded in the
Aet by language imperative and distinct. I therefore, think that

the meaning of the language itself and the authority of these
cases make it incumbent on us to interpret this section as, one in
'respect of which, if a charge is preferred, the defenda,nt is at
liberty to show a reasonable belief in fa,ctB which, if true, would
have absolved him.

At one time I was pressed by sec. 194, which imposes ce'rtain
obligations upon the Minister, the employer, and the improver.
It provides. by sub-sec. (2) that -the employer of an improver
shall a,t the t,ermination of his employment give him a, certi.fica.te

in the form of the 8th Schedule, and by sub-s.ec. (3) that when
an improver seeks employment from any employe'r he shall pro­

duce to that .employer all eertificateB so given him. Those ce,rti­
flcat-es would show the length of his experieBce. But the ca.se
from which I have just read seems, to be an answer to
the difficult.y which that section raises. It points out

tha.t the const.able had taken off his armlet" and it was
Baid that, when he came into the hotel the publican
ought to have got evidence of the a,uthority of his
superior office'! allowing him to have the drink. But the Court

says that if guilty knowledge is. not necessary no care could have
saved the defendant from a conviction, "e~nce it would be as
easy for the constable to deny t,hat he was -on dut,y when asked,

or to produce a forged pe'rmissionfrom his. superior officer, as to
remove his armlet." It would have been just as easy for Tozer

to have produced a false certifica,te from his last employer as to
tell the lies which he, did tell, for if Ellis's story is true, and the
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magis.tra:tes· believed it, everything, he told Ellis. was false, and Ellis

accepted it,. On that authority, and the interpretation of the Act,
the position of Ellis was one in which the magistrates might well
find that he honestly believed what· Toze'fsaid, a.ndthatthere

were reasonable grounds for believing it, and that if hie honestly
believed it he waH not guilty of any such breach of this Act .as

is involved here.

Then it is said we ought not to read sec. 226 (a) as involving
an intention to break the St,atut,e, because in sub-lSec. (2) there

occur the words " knowingly and wilfully. " If there was ·no other
se,ction in the Act than sec. 226 which had relevance to the ma,tter
sugges,ted by M'r. P'igot·ti'sa,rgument, I would sa,y that the mea,ning

of thflit, sub-seetion would be that the element of knowledge and
wilfulness might. sometimes be pres.ent in the commission of the
offences above described, and sometimes not,. But sec. 2281Seems
to ha,ve been enacted in order to meet! that very posit,ion, for it

provides tha.t if ail offence for which the occupier of a, factory is
liable is commit,t,ed by an agent" servant, or workman, he is liable

to the s,ame penalty as if he were the occupier. The 'r,e.sult is,
therefore, thati an occupier may be liable for his own acts or for
the aetlSl of his agent., servant, or workman, and those persons may

also be personally liable, and wha,t, sub-sec. (2) of sec. 226 is
aiming at is tha,t the factory ·lieence may be forfeited whe're the

occupier himself commits the offence, and not where the offence

is commit,ted by the agent, servanti, or workman, although the
occupier will be liable to a penalty. So I do not think sub-sec. (2)
of sec. 226 deroga,tes from the view we t,ake. I think the decisions
given on former leases are on right lines. Hodges, J., in BilUng­

ham v. Oa,ten (i) and Aloffat't v. Hassett (k) considered the matter
very carefully, and laid down the truetes4t. In the case of Hall v.
Ba1'tlett (l) I mys.elf t()()k a simil~r view, though not expressing
it in the distinct la,nguage of my broth~r Hodges. Cases of high

authorit'Y in Engla,nd support that view. That iSI the test the
justices used here, a.nd if they did not. express it, it, is cl~arthat

they acted, on Ellis's evidence, and rightly acted on it. We think
the order nisi should be discha,rged, with cos.ts.

A'BECKETT, J. I agree 'that the orde'rnisi should be dis­
charged. If the argument· for the informant prevailed it would

(i) [1911] V.L.R. 44. (k) [1907] V.L.R. 515.
(l) [1898] 24 V.L.R. 1.
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amount to this., that however gross an imposlition was practised
upon an employer, by which he was led to pay wages which the
wages board said should not be paid, he would be precluded from

showing that an imposition had been practised. It is not an
order nisi taken out because the magistrates have on insufficient
evidence accepted the view that the defendant was imposed upon;
it is taken out on the ground that the finding of the magistrates.
that he had belen imposed upon, a.nd had paid what he believed

to be a co:rre;ct wageB board rate, was a fact· quite immate'rial.
The evidence showed t·hat the defendant had not paid
the rate of wages which was payable under the wages
board detennination, but, that the man concerned had
represented himself to be a person who might prop.e~rly be paid
the rate tha.t wa:s paid to him. It was an imposition practised
upon t.he defendant by a person, after which the defendant paid
what under the wages board award would have been lawful, if
what the penson who practised the impositIon said had been true,
but what· on the actual facts was an amount less than the a,ward
required. I think in these circumstances and having regard to
the absence of any intention to commit, or knowledge of com­
mission of, the offence, a defendant should not be precluded from
showing that· he did the acts complained of, not from ignorance
arising from his own wa,nt, of attention or knowledge, but as a
result of the imposition. The defence was-" I did what I did
through being imposed upon, and through believing in a state of
facts which if they had been true ~~ould have made my act
lawful. " It is a specific de-fence of imposition, and I think it is
a good defence, and t·hat the order nisi should be discharged.

HODGES, J. I concur, and have nothing to add.

Order nisi discharged.

Solicitor for the complainant,: Guinness, Crown Solicitor.
Solicitors for the defendant: Gillott & Moir.

R. H. G.

NOTE•.-Speciai leave to appeal from this decision was given
by the High Court. of Australia on the 28th February 1916.


