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HOZ)GES, - J. sub-sec. 3, of the Act. And, consequently, in my opinion, there 

1914 was uncontradicted evidence that they were guilty of the offence - 
cAsTLoX which was alleged against them. I think the matter must go back 

a. 
MORAN A N D  

to the justices, with that opinion. The order will be made abso- 
CATO lute, with costs. 

PROPR~ETARY 
LTD. Order absolute .  

Solicitors for informrlnt : S~cgdcn  d C'o~i l~r*nl l .  
Solicitor for defendant : TT'. R .  Rylah. 

F.C. -- THE KING v.  ERSON. 

1914 Criminal Law--0gence created by Statute-blens rea, when necessary to prooe- 
Febr1bar?!5, 13. Absence of mens rea, when a defence4nus  of proof4flenee, when indictable - 

-Commonwealth ,I.faternity Allowance Act (No. 8 of 1912), 8s. 10, 11- 
Commonwealth Acts Interpretation Act (No. 1 of 1904), s. 4.-Prior charge- 
Acquittal-Same facts. 

The question whether or not the common law doctrine of mens Tea is excluded 
by a particular Statute is to  be determined by considering the scope and object 
of the Statute and the various circumstances which would make the application 
of the doctrine reasonable or unreasonable, as well as the language of the 
Statute. 

Absence of guilty knowledge on the part of the accused ie s defence to  a 
charge under sec. 10 of the Commonwealth Xaternity Allowance Act 1912. 

On the hearing of such a charge the prosecution need only aver and prove 
a contravention of the terms of the Act ; the onus of proving absence of guilty 
knowledge is on the accused. 

Offences against see. 10 of the Commonwealth Maternity Allowance Act 1912 
are indictable by virtue of sea. 4 of the Commonwealth Acts Interpretation Act 
1904. 

It is immaterial to a charge under sec. 10 tha t  the accused has previously 
been tried and acquitted on an  indictment for having conspired with others to  
do acts made unla\r.ful by the Statute, and tha t  the facts, or some of the facts, 
relied upon in support of such charge were given in proof of conspiracy. 

CRO CVN CASE RESERVED. 
The case was as follows :- 
" On the information of the Attorney-General of the Common- 

wealth, the accused was charged a t  the Criminal Sittings of the 
Supreme Court in December 1913 with various offences against 
section 10 of the M a t e r r ~ i t y  Allowance Ac t  1912. Four of these 
charges were based on sub-section (a), and five on sub-section (c)of 
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section 10. No objection by way of demurrer or motion to  quash 
and no plea of autrefois acqui t  was formally taken or put in, but 
some time after the jury had been empannelled and the address of 
counsel for the prosecution had commenced, the question was 
raised whether, having regard to sections 4, 6 ,  and 6 of the C o m -  
nionweal th  A c t s  Interpretat ion A c t  1904, offences under section 
10 were triable as indictable offences, and at a later stage it was 
mentioned by counsel for the accused, and admit'ted by counsel 
for the prosecution, that the accused had previously been tried 
and acquitted on a charge of having conspired with two other 
persons to do various unlawful acts, and that on the trial the facts, 
or some of the facts, now relied on were then also relied on in proof 
of the conspiracy. I was of opinion that the accused on a trial 
for conspiracy coulcl not have been convicted of an offence under 
section 10, and on my intimating that opinion, the matter was not 
further investigated. 

" The jury found on two of the cases under su -- - . 
the a c x h k d  obtained maternity allowances which &re not 
pay&ke, there having been evidence to show that in the cases 
referred to there were no such persons as the alleged mothers of 
the children. The jury in answers to  questions further found that 
the accused was not aware in either of the two cases that he was 
obtaining a maternity allowance which was not payable, and that 
his obtaining it was due to the fact that having then attended or 
being about to  attend a large number of patients in one house, he 
had signed in blank a number of forms and certificates relating to 
claims for maternity allowances, expecting them to be properly 
filled up, and that these two forms had been improperly filled up 
by Mary Phillips, the proprietress of the house, and that, owing 
to the omission to take care to see that the forms and certificates 
were properly filled up, the accused had been paid the maternity 
allowances referred to, aud that if obtaining in this way maternity 
allowances which were not payable caused the accused to be guilty 
of the offence, in these two cases he was guilty, but that otherwise 
he was not guilty, 

" In  two other cases under sub-section ( a )  the jury found that 
maternity allowances which were not payable had been obtained 
by Mary Phillips, there having been evidence in one case to show 
that the birth alleged as the foundation of the claim had not taken 
place, and in the other to show either that no birth as alleged had 

145 

F.C. 
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. taken place or that the allowance in respect of the birth had been - 
1914 otherwise paid. I n  answer to  questions the jury further found tha t  the 
- accused aided or abetted or was by act or omission in some way 

THE KING 
u. directly or indirectly knowingly concerned in obtaining such allow- 

ERSON. 
ancc solely by reason of the fact that he had signed in blank forms 
and certificates relating to the claims for the allowances as before 
qet out, and that these were improperly filled up by Mary Phillips, 
nnd that he had omitted to take care to see that such forms and 
certificates were properly filled up, and that if on the above facts 
the accused could be found guilty then he was guilty, but that 
otherwise he was not guilty. 

" In  the five cases under sub-section (c) the jury found that  an 
incorrect statement as to the place where the birth was alleged 
to have taken place was made or presented to the officer in each 
case, but that the accused was not aware of the incorrectness of 
any such statement. They also found in answer to a question that 
the accused had aided or abetked or was by act or omission in some 
way directly or indirectly knowingly concerned in the making or 
presenting of such statement by reason solely of the fact that he 
had signed forms and certificates relating to the claims for the 
~llowances as before set out, and these were afterwards improperly 
filled up with the incorrect statement by Mary Phillips, and that 
hr had omitted to take care to see that  the forms and certificates 
were ppperly filled up, and that if on the above facts the accused 
could be found guilty then he was guilty, but that otherwise he 
was not guilty. 

" Desiring to state a case on certain questions of law, I post- 
poned judgment, and released the accused on recognizance. 

" I desire to state the following questions (in respect of diffi- 
culties in point of law which arose at  the trial) for the determination 
of the Judges of the Supreme Court :- 

" 1. Having regard to sections 4, 5, and 6 of the C o m m o n -  
zuealth Ac t s  Interpretat ion Ac t  1904, are offences 

under section 10 of the Materni ty  Allowance Ac t  
triable as indictable offences, and if not, should the 
conviction be quashed or the accused discharged? 

" 2. Should the facts set  forth in relation to the previous 
charge of conspiracy have had any effect on the trial, 
or do they now affect the verdict? 

" 3. Having regard to  the findings of the jury, could a 



V.L.R.1 SUPREME COUHT : VICTORIA. 147 

verdict of guilty be properly entered in respect of any F.C. 
- 

and which of the charges P 1911 
" For the purpose of (>nabling such questio~ls to be answered, - 

TIIF, KING 
my riotes of evidencc and of tkic) qllrqtions to and answers by the v. 

ERSON. 
jury, : ~ n d  the eshibits, may I)(. rc.frrl*otl to as part of this case. 

" I d .  F. CUSSEN." 

M a x ~ r ~ c l l  and Pnfrl for thc prisoner-Offences under sec. 10 arc 
not indictable, because thoy may be punished b j  n firti.. M e n s  Ten 

is an essential ingredient of any offence under the section. Sec. 11, 

. which rnalrcs eql~ally guilty persons aiding or abetting, etc., uses the 

word " lrnowingly," and the r e s ~ ~ l t  would folbw that if wzens T P U  

m-c3re not necessary u11dcr hec. 10 thc principal might be convicted 
though I-laving no guilty mind, and a procurer could riot be found 

guilty ~:nless i t  were positirely provecl that he acted knowingly. 

!I1hc pr('sumption is that mews  rcn is an essential ingrcdicnt of every 

criminal offence. Thc principle is laid domn in Reg .  v. Tolson  ( a ) .  
See, too, Slic~rcrs v. D C  R ~ c t k e n  ( b ) .  

[CUSSEN, J., ref~rrecl to C:l~cson v. Hobson  ( c ) . ]  
7'1-lr word " false " in slrb-secs. ( 0 )  and ( c )  of sec. 10 mcnns 

false to the kriowledgc of the pcrwn ma1;ing the statements, and 

so involres moral trlrpitnd(3. So, tm, ( a )  rynlst be tnlten to irlvolvcl 
wens Tea. , 

A210t l~y  for thr  Cro~~~o--Tlic vc3rilict a d ~ n i t t ~ d l y  cannot stand as 

warranting a corlvictioll except on the two charges under sub- 

SCC. ((I)  of sec. 10. Tho St:itutc.is in this section aiming at pro, 
tecting the revenue, arid in such Statutes n ~ e n s  l e a  is not an 

essential ingredient of the offt.nces created l)y them : See S t e p h e n s  

v. H o b c ~ t  Reid  and Co.  L t d .  ( d ) .  Sec. 234 ( c )  of the C o m m o n -  
u ) c n l t l ~  C ~ ~ s t o m s  Act 1901, on which the prosecution relied in that 
case, was practically the same as sec. 10, sub-see. (c), of this Act. 

The statemcnts under 10 [ b )  arlcl ( c )  need not he false to the 
knowledge of the person making them. 

[CUSSEN, J .  Assuming that this is an indictable offence, would 

not thai  go to show that rncns  iccx, was necessary? Can you show 

me any case where it has been held that nzcns has been held 

a)  [1889] 23 Q.B.11. 168, a t  p. 171. (d) L19021 28 V.L.R. 82, per Hodges, 
( b )  [1895] 1 Q.B. 918. J. 

(c) [1(307] v.11.R. 148, at p. 157. 
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F.C. unnecessary in the case of an indictable offence? Such serious - 
1914 consequences follow from a conviction for an indictable offence.] 
- The ultimate consequences of a conviction are not proper to  

THE KING 
U. considered in construing an Act of this kind: See the remarks 

ERSON. in Davies v. Young (e ) .  But in cases under the Trades Marks Act 
1896, see. 13, where the offences may be tried either summarily or 
on indictment, nzens rea has been held unnecessary. See, too, 
Reg.  v .  Booth (f). There is nowadays no presumption of the neces- 
sity of m r n s  rea to be displaced when construing a Statute creating 
offences: See per Kennedy, T d . J . ,  in Hobbs v. Winches ter  Cor- 
poration (g) .  

Paul in reply-Tolson's Case shows that one of the matters to 
be considered in deciding whether the Statute makes proof of m e n s  
rrn unnecessary, or its absence a defence, is the question of the 
penalty attached to the offence. I n  the abduction cases Reg.  v. 
Booth (supra) and Reg. v. Prince ( h ) ,  the act of the prisoner was 
morally wrong in itself. Stephens v. Robert Reid and Co. (supra) 
is distinguishable. This Act 4s in no sense in the class of revenue 
Acts, as was the Customs Act .  

Cur. adv. vul t .  

A'BECKETT, J. ?;his is a case in which an information was filed, 
charging various offences against the Commonweclltlz ~Maternit?l -41- 
lozuclnce Act  (No. 8 of 1912), charges based upon different sub-sec- 
tionsof see. 10of thatAct. The learned Judge who tried the case 
reserved certain questions for the determination of the Full Court. 
He  reserved three questions. The first of those questions was 

whether the alleged offences were indictable offences, and on that 
point very little argument-indeed, no argument-was addressed 
to us, for sec. 4 of the Commonwealth Ac ts  Interpretation A c t ,  
making all offences punishable by more than six months' imprison- 
ment indictable, disposes of the question. It is true that there is 

an alternative, but it is none the less an offence punishable by more 
than six months' imprisonment. The second question relates t o  a 

former trial in which the accused had been charged with others 
for conspiracy and acquitted on facts some of which were relied 

(e) [1910] V.L.R. 369. (g) r19101 2 Q.B. 471, at pp. 483, 
(f)  118741 12 Cox C.C. 231. 484. 

(h)  [I8751 L.R. 2 C.C.R. 154. 
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011 in this case, and upon that question no argument u as addressed F.C. 
to us, and we think it is clear on the facts appearing in the case G4 
that his acquitt~al ion the other charge was not an answer to  the - 

THE KING 
charge which he had tu meet on this information. We have had v. 

ERSOS. 
110 difficulty in disposing of those ttwo questions, and would not - 
have reserved them for further consideration. But the question A'Beekett, J. 

as to which most---I may say all--of the argument n-as addressed 
was the much more important one of whether, stating the matter 
shortly, the absence of any knowing infri~lgement of the Act, so 
far as the accused was concerned, entitled him to an acquittal, 
although, taking the act apart from the state of mind of the 

1011 was person doing that act, an offence in the words of the sect' 
distinctly proved. That question involved the consideration of 
the matter as applied to several charges which the accused had to 
meet and u p n  which the verdict of the jury was given. But  by 
adn~ission of learned cour~sel representing the Crown we have had 
our attention confined to two only of the charges, for it was 
admitted that upon the others the verdict of the jury could not 
stand as warranting a conviction. With that admission we quite 
agree; for it almost necessarily follows from the view taken as to 
these two that the same T iem would govern the other charges which 
the accused had to  meet. As to those t ~ o  charges the material 

part of the case, colltainiilg all the facts with reference to theni, 
will be found in the second paragraph of the case. (His Honor 
here read the second paragraph as set out above, beginning-" The 
jury found. ") 

Those two offences were offences under sub-sec. ( a )  of sec. 10, 
which provides-" Any person who obtains any maternik-&low_- r #+- 

ance which is not payable . . . shall beguiL&-o_f_,np_ff_en~_e." -- ,&k d.c-$i?-fi 

~Xt- I rTas  the charge.Tl=t!i iGb-sections are-" (b) obtains /- --. -" 
payment of any maternity allowance by means of any false or 
nlEKading statement or ( c )  malies or presents to the Commissiorier 
& to any oficeq_doi~~g duty in relation to this Act or the regulations 
/--- " -- any staterrletit or document which is false in any particular . . . 

C_II -----------_I__ __---- _ _ 
slrall be guilty of an offence." The _-. contention _ - _  fdr the accused- 

not> pnly Couou_ti2q,ut~~~h,0~~a~ under 
that sec~q~~~~x+r 
one of the necessary elements of the offence, and that i t  wou1cLb.e 

------.-I- _-- _. - _ _ _  " * -  - m,.""...%-- * e4 "- -* -0- 
pa,~-bj~ct of prpol! -~ncw;-would --------_-- have to be 
satisfied; that it rvas an ingredient of the offeuce; that the Judge 
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F.C. should say to the jury-" From what jvu have heard the natural 
-- 
I~~~ inierence is that there was knowledge, but SOU must find such 
-- knowledge "; and as incidental to  that argument some stress was 

TIIE KIN(: 
V.  laid upon the words " knowingly concerned in the commission of 

E~son. - an offence against this .4ct " in see. 11. Those words refer, how- 
A ' B e c h t t l J ,  -- e ~ e r ,  to some more distant offences, so to speak, than these-to 

persons aiding or abetting or being concerned in the oommissiori 
of any offence against this Act-and I do not think the use of the 
word " knowingly" in that section with reference to these more 
remote offences can be at all relied upon to justify the conclusiori 
that " knowingly " was implied in the case of the direct and com- 
plete offence. That, to my mind, is no indication that this section 

--C-- 

constitutes an offence of which guilty kno~vledge was a material in- 
gredient. I dissent entirely from the view that the section makes - . -.- - -. 
knowledge an ingredient of the offence. The Crown, provTii~t&at 

____.z-- . ---- _. __.------ - 
ariy one of the offences or forbidden acts (a) (b7 7c) in sec. 10 has .- - - r -- 
occurred, has to my mind proved sufficient to constitute the . _-_-IC- - 

material upon which a jury can properly be asked to convict; and ,  
-- ------- - 

sofar as the Act is concerned, it does not prescribe guilty knoyledge - ----- .I___ 

as an essential. That view seems to me to be one upon which it is 
I .---- 

most important to arrive at a right conclusion;-PhddtBat is the 
conclusion I have arrived at, and, so far as I know, it, is not opposed 
td the views of the other members of the Court. 

That, however, does not dispose of the question. The offence, - __ -- _- . - 
in the words of the .ict, having been proved, apart from 
ally ingredient a5 to the state of mind of the accused 
in doing it, the question arises whether, if he as a defence -- - - -  - - - 
offers to -  show that his mind was free from any guilty 

" - 
knowledge which would make his act an iLPxclper and %n- 
lanful act, he is to  be allowed to prove that fact, and can be 

-, 
properly acquitted by a jury if he on his part-the.a_q?l~_-oh~Eoof 
being on him-satisfies them that that was the true coridition of his - -- 
mind. There is a great body of case law upan that subject, and a 
large number of decisions. ,% question of this kind was considered 

\ . in New Zealand in the case of K .  v. Ezourt (i), and I propose to 
I i .,,% ' - 

byJ \ - d u  -3 read some statements from that case, not citing it as law on the 
I - 

Y 4 
authority of the New Zealand Court, but because in that  judgment 

C-L* will be found collected what the English Courts have decided on 

6 
the matter, there being many passages which are mere excerpts 

e= . ~ ' d  
(i) [1906j 26 N.Z. L.R. 709 - 

- #  *L 
/-- \ ?: %, ,/ - % 
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from the English reports. It is rnerely for convenieilce, therefore, F.C. 
that I read from thc New Zealand report. The principle up011 , Ig14 
irlricll tho defendant Lierc relics is thus put :-" T&tz%gllLe for '. - 

Trie KING 
the cletermination of tLrc qucstion whether or not the applicatioli v. 

h e e . c o r n m o n  law doctrine is excluded by the Statute uuder 
ERSON. - 

uonsideration in eacli case is to consider the scope and object of the A'Beckett* J .  

st &iute;Ia"-- ----- -- - - - - - - - - - - .  
various circurnstanees which make the application __..*. - *I-.-.. * *  

o ~ T o c t r l I 1 e  reasonable or unreasoriable, as well as the language 
o f - l Z E c ' ~ ~ ~ u t e  under consideration. " Well, now, that 

i 

crpeT1S 5bVB~sIji.a'"wide field for consideration, in which various 

matters have to be considered-the character of the offence, 

the reason for rnaking it an offeriur, the uircumstances irl 

whicl.1 i t  was made an offence, and the whole of the 
language of thc Statute which makes i t  ;In offerlce. T s t u s ,  
however, the position that, altho>u_$rh kr~owledge is not an ii~gredient I n  m9. "--"- --- 
of the offence-where that is quite clear-and althougl~ :ill offence, \ 

le Statute, may have been committed, 

en for the accused to rely on the defence i 
0?5=imxmf~r~if1d.- That position ib  specified and corliklented on in 

~ ~ s ~ s ~ ~ I ~ s ,  from which I shall read two very sll01-t 

extracts. Of course, it is quite clear that  in some cases the word 
I '  lcn~wingly "'-mai-be made part of the offence, and in offences 

and in cases of that  class the absence of linowledge would be ail 

e x .  B u t  what is said as to that is that " thc pi-eseilce of tire ----- &._ 

word -__- (linowingly) .. calls for more evidence on the part of the prosecu- 

tion, but the absence of the word does not prevent the prisoner 
gim proving to the satisfacti~u.uf the j.ury that the mcrcs rea  to _ " . _--__---- --- --" 
bFPrirn$ facie inferred from his doing - the pi-ohiloitcd acts-djd not_ __--- - -"Fa. 

in fact exist." Then, again : - ' I  In  Zlcg. v. Marsh (16) . . . 
< - - - - * . 

the Judges held that there was sufficient prim6 facie evidence, and 

that i t  was not rebutted by the defendant by sufficient proof on his 
part of the ignorance suggested on his behalf. The judgments 

clearly import that i f  the defendant could have satisfied the jury 

of his ignorance i t  would have bee11 a defence, though the word 
' linowingly ' bfas not in the Statute." And again, at  p. 733 :- 

" What reason is there why in like rrlailner a criminal rnind or 

m e n s  rea irlust not be ultimately found by the jury in order to 

justify a cunviction, the distirlction always being observed that in I 
some cases the proof of the committal of the acts may prim6 facie, # 

(k) [I8231 2 B. & C. 717. 
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F.C. either by reason of their own nature or by reason of th'e form of the 
Statute, import the mens reu?  B u t  even in thebe cases i t  is open 

to the prisoner to rebut the prim6 fucic evidence, so that if in the 
end the jury are satisfied that there n as no crinrinal mind, no weens 

~ c c ~ ,  there cannot be a conviction in England for that which by the 
lan is ~wnsidered to  be a crime." 

So that I think, having regard to these autholities, that,  notwith- 
standing that the Act nlakes the thing done an offence, the law 
allows us to  consider whether, having regard to the character of 
the Statute and all the other considerations, that defence is open to 
an accused person. I t  is quite clear that there are certain cases in 
\\-hich, from the form of the Statute and the other considerations 
n~entioned, it is no use saying " He did not linoul he uras doing 
wrong." I need not refer to those cases in detail; there are 
instances of various kinds, and the strongest appears to be that 
of receiling lunatics into a house : Reg. v. Bis l~op  (1). 

Then, feeling that the law requires us to enter on that considera- 
tion, what view should we take as to  the pmpriety of conforming to 
the trend of the English decisions, by allowing the accused in this 
case to obtain a verdict of acquittal by proving facts that satisfy 
u jury that his mind was innocent :' I t  may be rightly said that 
this thing was made an offence for the protection of the revenue, 
and it is to be remembered that this particular offence under sub- 
set. (a) is associated with offences under sub-sees. (b)  and (c), and 
that the severity and absence of escape which would attend one 
should attend all. We find in collocation with sub-sec (a )  " obtains 
any maternity allowance which is not, payable," sub-seo. ( b )  

" presents to the Commissioner or to  any officer doing duty in rela 
tion to  this Act or the regulations any statement . . . false 
in any particular." This Act is not an Act which in itself contains 
the regulations which specify the conditions necessary to the 
obtaining of the allowance, but it is left-procedure and all-to the 
Governor in Council and regulations which he may thereafter 
make. It would therefore, as it seems to me, be opposed to the 

view in which Acts of this sort are generally regarded to say that 
the Legislature, in framing this Act, meant to say that, whatever 
may be contained in these regulations, however trivial may be the 
departure from their terms, apart from all guilty knowledge a 
person shall be subject to indictment and imprisonment for one 

(1) [I8801 5 Q.B.1). 269. 
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J-ear-dl for a contravention, innocent on his part, of this see. 10. F.C. 
- 

Of course, i t  may be said that  as against this apparent severity 1914 
there is the leniency which a Judge might and would show where ,,,,EKING 
the absence of all improper intelltion n as pro1 ed to the  satisfaction v. 

ERSON. 
of the jurj .  That, h o w e ~ e r ,  is not a suficieut answer; it still leaves - 
the fact tha t  the  accused will h a ~ e  been rightlg con~ ic ted  of an A'Beckett, J .  

~l~d ic tab le  offence, in~olxii ig as it does very selious consequences. 

So I tlllrlk it nould be going beyond the case5 tha t  have been 

clecicled on Statutes of this liind--it nould be a inore extreme case 

than ally decided-to say that  the  Legislature intended to say that ,  

whatever might be the  state of your mind, if you make a misleading 

st;ltemeut in sonrc inost t r i ~  ial particulal jwu are ilecesbarily, when 

tha t  ib prored, guilty. I thiilli tlle nholc reason of the rule is tha t  

tllc l~cnislature did not intend lo exclude a defence n hioh in other - - 

cases of the  sanic general character tvould 

t % 6 ~ ~ e - \ ~ c  are agreed that  the aiisner 
,--.----*- - 

~rhicll  runs thus-" H a ~ i n g  regard to the  findings of the  jury, 

could a \ e d i c t  of guilty be properly elitered in rcspeut of ally and 
wl~iuh of tho charges?"-is " No." 

1-~OOII, J., read the following judgment :-This defendant has 

tlulated the letter of sec. 10 of the  Muteruity Al lowa~~cc .4ct, but  
llas clone so ~vithout being aware that  he was obbairli~lg an  allowance 

which u a s  not payable. That is to say, he has acted without any 
guilty intent, and the niain question is whether in these circum- 

stances a xerdict of guilty of an) offence can be entered against 

him. I11 my opinion, tha t  question should be answered in the 

negative. Undoubtedly .- the Legislature can, and sometimes does, - --- ___ 
enact tha t  a person may be punished as a criminal for innocently _ ._-I 

~io ia t i ag  s t a t u t o r ~ j ~ y v ~ ~ . - _  B u t  the  general rule is well known 
-0 - "- - I  I-- --- --.- -. 

--'mzs a presun~ption tha t  ?ne~zs rea-a knowledge of the 
1 facts nhiuh render the act unlawful-is an  essential ingredient in 

e l  ery criminal offence. That presumption, however, is liable to 

1 bu displaced - -  - -  b ~ l  the words of the Statute creating the  offence, -or . - - -  - - . _  ̂ _  ..._ "".- --- 
by the subject-niattq ?:it& \~h&_h,it~deals" : Joppin v. Marcus (m). 

1 This is an adcGtion of the language of Wright, J.-Sherras v. 
De Rut .ell. (71)-\~ho, after laying down the  general principle, 

I % "-- i 
refers to the exceptions, which he 

(m) [1908] Ir. Rep., at p. 425, per (n) [1895] 1 Q.B., at p. 921. 
Palles, C.B. 

1914, V.L.R. L 
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cases." He ...-- states --- tha t  - these --- except io~a-mg - bareduced to three 

classes. The first, includes acts ji& bye not criminal in any real 

sense, bu t  axe prohibited under a penalty in the public interest, 

such as offences 
ERSON. 

-.-..- -- -- --- 
inary_=de or"*ehfbrcin&a -. -- - " civil right. This decision is c i t d  by the 

-__I-- - 
Privy Council-Bunk of NEW Soutl~ Wales v. Piper (0)-and by Far- 

well, L.J., in the Court of Appeal-Hobbs v. Winchester (p)-and 

has never been disapproved of. It was urged that in the last-men- 
tioried case, Kennedy, L.J., had expressed an opinion that the 

presumption of mens rea does not exist in construing a modern 
Statute. His Lordship in that decision quoted with approval the 

reillarks of Stephen, J.-C'ulzdy v. Le Cocq (q)-and I gather from 

that reference that the real meaning of his remarks is that tlle 

presumption as to mens Tea is displaced in modem Statutes owing 
to their greater precision. This view, of course, is quite consistent 

nith the authorities to which I have referred, and with R.  v. 

l1olso~ ( r ) ,  where Wills, J . ,  said :-" Although prinzii facie and 

as a general rule there must be a mind at fault before there can bc 

a crime, i t  is not. an infallible rule, and a Statute may relate to 
such a subject-matter, and may be so framed, as to  make an act 

criminal whether there has been any intention to break the law, 

or otherwise to do wrong, or not. " The real test is the construction 

of the particular Statute, and on this matter the decisions are 

nurneiwus. 'The cases relating to  abduction wllicli were cited do 

not seem lo me to be in point, because there was in those cases 

the knowledge in the prisoner's mind that he was doing wrong, 

though owing to ignorance as to thc girl's age he was not aware 

that his act was punishable, and it is remarkable, even in these 

cases, how the doctrine of mens rca permeates thc judgments: 

Sce B. v. l'rince (s) and R. v. Tolson (t). 

Turrliilg now to the provisions of the Mutcrnity Allowance Act 

do tl~ese relate to such a subjcct-matter, or are they so framed, 

t; Lo make ax1 act criminal where there has been no intention to  

(0) [1897] A.C. 383. (8) [I8751 L.R. 2 C.C.R., atp. 175. 
( p )  [1910] 2 K.B., et p. 482. ( t )  [I8891 23 Q.B.D., at pp. 179 
(q )  [I8841 13 Q.B.D. 207. 180, and 181. 
(r) f18891 23 Q.B.D. 168. 
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break the law? The subject-matter of the Act is the granting of 

a bonus on the birth of a child, arid the clauses in question are 

intended to punish fraud. 1 do not think that the Legislature 

contelr~plated innocent mistake, for the fact that a child is born 

is not one about whiclr those ~mnccrned in the bonus could make 

any error. But  fraud there rnay be, and that, I think, is what 

l'tlrliarrlent clcsired to prevent. There is no public interest involved 

i l l  the prosecutiorl of infractions of this Act, any inore than in t l ~ c  

case of every other public Statute-e.g., the section of the Crimes 
Act relating to bigamy: See £2. v. Tolson ( supra) ,  R. v. 
hlcAfalion ( u ) ;  I?. v. Adurns (v). These provisions in this 

Act r c ~ l l y  aim at pu~lishing the offence of obtaining money 

bj false p re tc~~ccs ,  and this does 1 s t  become a matter 

of p ~ ~ b l i c  ir~telv,st simply I~ecause the, public pursc may 

be defrauded. Nor does thc St:ttutc fall within either of 

tile 0t~l1c.r classes defirlcd a b o ~ c .  Agaiu, there is nothing in the 

franre of the legislatioil that leads to the conclusion that an innocent 

act is to be punisl~ed because there are no other sections to contrast 

wit11 those i l l  cluc.stion, as was the case in Stcpllcns v. Rcid ( to ) ,  

a i d  most of the othclr authorities relied on. On the contrary, the 

nording of see. I1 tends to support the view that guilty knowledge 

is necessary. That section relates to accessories, and in portion, if 
nut in the whole, requires knowledge. If sec. 10 is not limited in 

thc same way, the startling result would follow that  a principal 

111igl1t be corlvictcd while ir~nocent of all intentional wrong-doing, 

whilc thc: 1)erson directly concerned in the comrnission of the 
offer~cc could not be cklallenged unless he acted knowingly. The 

lwnaltj is also an elenlent. I know that it has been s:tid that the 

pmiislln~er~t is a matter for the Court; but where, as here, the 

offence. is pu~lishablc by iuclictrnent, and a con~.ictio~l is followed 

i~eccssarily by a deprivation of electoral rigt~ts,  it \terns to me 
i 

a11 element to bc considered. " P c ~ v ,  if any, s l~ch  enactments 

~Vtblate to irdictablc offer~ces, and usually they prohibit certain acts 

in the ir~tcrests of the public revenue or private, property " : 
l i~ t s so l l  o?c Crinccs (7th cd.), 101. 

The nest rr~atter is whetl~cr the offence wit11 which the de- 

fendant was charged is an indictable one, and in my  opinion it is. 

It is an offence for which :i punishmer~t may be imposed of im- 

THE KING 
v. 

ERSON. 
- 

Hood, J .  -- 

(u) [1891J 17 V.L.R. 336. ( v )  [I8021 18 V.L.N. 566. 
( w )  [ 1 ! ) 0 i ]  28 V.L.R. 82. 
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F.C. prisonment for a period exceeding six moi~ths,  and as there is 
- 
lgld 

no contrary intention appealing in the Act, it is by sec 4 
- of the Commonweal th  Ac t s  Interpretat ion Ac t  1904 an indictable 

THE KING 
V. offence. 

ERSON. - Nothing was said in argument in reference to the remaining 
Hood. J .  question, and there appears to be no difficulty about it. 

I therefore answer the questions reserved thus-1. This 
offence under see. 10 of the h l i ~ t c r u i t y  Allozvnr~ce Act  is triable 
ns an indictable offence. 2. Those facts ought to haGe had 110 

effect on the trial, nor do they affect the verdict. 3. NO. 

CUSSEN, J., read the following judgment :-In this case three 
l)oi~lts were reserved for consideration. As  to the first, I am of 
opillion that offences under the Materni ty  Al lown~tce A c t ,  sec. 10, 
are indictable offei~ces. The second point was not relied upon, 
but the third was discussed a t  some length. So far as concerns 
the offences charged other than the first two, the accused was, I 
think, entitled to acquittill by reason of the fact that he was rlot 
(by the ornissioll found), linowingly concerned in the commissioll 
of an offencc. This leaves for consideration only those two cases 
in which the accused obtained sums of five pounds, purporting to  
represent inaternity allowances, which were not in fact payable. 
With respect to these cases, having read the judgment of my 
brother Hood, I do not think i t  is necessary to refer a t  any length 
to the authorities, but I am of opinion that the accused is entitled 
to be acquitted, because-(1) According to the findings of the 
jury, he must be talien to have honestly and reasonably believed 
in the existence of circumstances which if they had really existed 
would have made his acts entirely innocent; and (2) I cannot find 
sufficient in the Statute creating these offences to exclude the 
application of the facts first stated as an exculpation: See R. v. 

Tolstotz (2) ; R. v. Ezvurt (y) ; Hardgrave v. The Iiing ( 2 )  ; and com- ' 

pare Glccson v. Hobson  ( a ) ,  and the cases there cited. 
I thinli sorlle of the cases which at  first sight seem to tell against 

my conclusion may be distinguished, either on the ground that 
the Statute, in dealing generally with the subject-matter, shows 
an illtention in the Legislature impersonally to pmhibit certain 

(x) [I8891 23  Q.B.D. 168, particu- ( z )  [1906] 4 C.L.R., a t  p. 237. 
larly per Cave, J., at p. 181. (a) [1907] V.L.R., at p. 156 et sq. 

(y) [I9051 25 N.Z. L.R. 709. 
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acts being done, the sectio~l creating the offence iiierely showing 
the penalty for violating that prohibition, or on the ground that 
what nas  dolie collld not be innocent, or on the ground that the 
offence war punishable sunlmarily by a penalty comparatively 
small, or on some combination of these grounds. I n  this case the 
offence was indictable; what was done might be quite innocent, 
and secq. 10 and 11, creating offences, stand in a sense apart from 
the rest of the Act. We inust construe the Act apart from the 
practice as to the mode of obtaining maternity allowances which 
has grown up under it, and this supports the view suggested by 
Hood, J., that the Legislature ~ ~ o u l d  not be contemplating inno- 
cent mistake, a t  all events by a mother, though a closer examina- 
tion shows that a person authorized in writing by the mother, 
under see. 8, might, in addition to cases such as are suggested by 
this case, easily be under a mistalie as to the place of birth (sec. 4), 
as to the title of the claimant (sec. 6), or possibly as to the allow- 
ance having been already paid. I11 some of these cases it seems 
unlikely that the Legislature could have intended to punish a 
person who was really innocent of anything wrong, and this con- 
sideration is strengthened when one remembers that many claims 
mo~~lrl  be made by poor and ignorant people, who might easily 
malie an innocent slip. I t  would iiot be difficult to draft clauses 
providing for some lesser penalty, and possibly providing some 
e.;emptions to meet such cases; but, on the whole, I think the 
TJegislature did not intend by sec. 10 (a) to punish an act which 
in the belief of the accused was wholly innocent. 

I agree with the view indicated by ~ ' B e c k e t t ,  J., that the 
Crown need not aver or prove in a charge under sec. 10 (a) any- 
thing more than that the accused did in fact obtain a maternity 
allowance which was not payable. 

Questions answered in favour of acczlsed. 

Solicitor for the Crown : Guinness, Crown Solicitor. 
Solicitors for the prisoner: McInc7~zey, Mclnerfzey & Wingrove. 

15'7 

F.C. 

1914 
- 

THE KING 
2). 

ERSON. - 
Cussen, J .  

W. S. S. 

[On the 10th March 1914 the High Court' of Australia refused 
leave to appeal in the above case.] 


