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REGINA V. RY4N and WALKER

JUDGENT OF FULL COURT

(Celivered 8th June, 1966.)

WINNEKE, C.J.: The applicants were presented in the Supreme
Court at Melbourne on 15th March, 1966 on a charge of murder
of one Hodson at Coburg ibout 2 p.m. on sunday, 19th December,
1965. Ryan was convicted of murder, and .alker of
manslaughter.

The applicants .ere long-term prisoners serving
thelr sentences at Her lajesty's Gaol at Pentridge. Hodson
was a warder at the said gaol. The aoplicants had planned to
attempt an escape if and when a favourible opportunity offered.
On the day in question they climbed a wall of the division in
which they were incarcerated, and then armed with a plece of
iron piping managed to climb to a tower on top of one of the
external walls of the gaol. 2yan vroceeded to a point on
this wall known as No, 1 Post and there surprised a warder on
duty - one Langze - and after he had seized from a rack a
loaded rifle, the warder, after first being forced below and
then back up into the tower, was eventually ‘orced to operate
a lever which opened 1 gate in an external wall of the gaol
that led into a public street outside the gzaol., The
applicants made their way out of the gaol through this gate -
Ryan armed iith the rifle and Jalker uith the plece of iron
piping. after assaulting a 3alvation army officer who had
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at Ryan with a rifle he was carrying, but swore that as he
comnenced to pull the trigger a woman moved into the line
of his fire and he lifted the muzszle as he fired and the
shot went into the eir, Although both the rifle ocarried
by Patterson and that cariied by Ryam reloaded automatically,
no discharged cartridge case or cases were found despite
a thorough search of the area subsequently carried out.

A few days later, on 23rd December, 1965, a bank at
Ormond was held up by the applicants and Ryan was, as he
subsequently admitted in evidence, armed with the rifle he
had teken from the gaol. Several of the bank officers
testified that in the course of the hold-up Ryan said that
he had killed a man with 1t and that it had killed a man
a few days before, A witness, Pisher, a man witi a
criminal record who was aware that a reward had been
offered for information leading to the recapture of the
applicants, testified that he met Ryan at a flat in Elwood
on 24th December, 1965 snd that Ryan told him he had

shot the warder., A detective, liorrison, who accompanied
Ryan on the flight back to llelbourne from Sydney, testified
to statements by him that were clearly open to the
interpretation that he had shot Hodson in order to prevent
him from capturing Walker, The rifle was found in a car
which the applicants had with them when taken in Sydney.
There was expert evidence that the bore of the rifle after
the applicants had bveen recaptured was consistent with

a2 shot having been fired therefrom. On the Crown case -
all eight of the bullets with which the rifle was loaded
when it was first seized by Ryan were accounted for save
one, which it was suggested was that which entered and
passed through Hodson's body. Byan accounted for it by
stating that it fell out of the rifle when he seized it

in No. 1 Post, There was no evidence that any binllet

had been found there and no evidence of any sszerch for it.
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Both applicants gave evidence at the trial.

Lyan's case was & denial that he had fired any shot from
the rifle and that Hodson's death was caused by & bullet
fired from the rifle he had in his hand when Hodson was
killed., He admitted that he and Walker had escaped from
the gaol pursuent to a plen agreed upon between them but
denied that there was any arrangement between him and
Walker to use violence in the course of their escape from
gaol, He alsc denied the alleged admissior to the witness
Fisher or to the detective on the flight from Syéney t6
lielbourne, He admitted the substance of the statemenis
attributed to him by the bank officers, bubt said they were
not true and made only o terrorise the officers. Some

of the eye-witnesses hed testified that warder licdson was
orcct at the time he was shot, and on the basis of this,
and the pathologist’s evidenee as %o the point at which
'4he bullet ontered and the angle a% which it passed through
Hodson's body, expert mathematical evidence was called %o
prove that the bullat must have been fired &t a height

from the grouné far above the head of either Rysx, or
Patterson, the warder who swore he had fireé a shot into the
air. T4 should be said that the bullet that killed Hodson
was not found.

Walker's dzfence was that he fired no shot, heard
no ghot fired emd did not know that Hodson had been shoid
un%il the evening. He aémitted he was party with Ryan
to tha plan to escape, out denied That he was party to any
plan inveolving the use of violeace, or that he knew that
Ryan wap in possessicn of the rifle until they were leaving
the secene in the Vengusrd ear. He also claimed that he
rad given up any further sttempt %o escape when covered
with a rifle by a warder - Bemmsit - from arother tower ox
the wall - No. 2 Post - 2t he ran away from the gaol, and

whes on any view he wae net a pardy tc enytbing done afier
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that by Ryan. At the time when Hodson was killed, he
said he was running in panic to escape from Hodson.

Section 3% of the Gaols Aot 1958 provides:-

"Every male person lawfully imprisoned

for any crime misdemeanour or offence

by the sentence of any court of competent

Jurisdiction, or employed at labour as

a oriminal on the roads or other public

works of Victoria, who escapes or attempts

to escape from any gaol or from the custody

of any member of the police forece gaoler

or other officer in whose custody he may be,

shall be guilty of felony; and being

lawfully convicted thereof shall be liable

to imprisonment with or without hard labour

for a term of not more than five years."

The learned Judge at the trial took the view
that upon the proper comstruction of this section the
offence created by the words "who escapes .csseess from any
gaol"™ may be established by proof of conduct on the part
of the prisoner which tzkes place even after he has
succeeded in getting outside the confines of the gaol in
which he is incarcerated; that the offence of escaping
from gaol involves as one of its essential elements the
regaining by the prisoner of his libertys that this element
is not satisfied the moment a prisoner sets foot outside
the walls of his geol if he is followed immediately by hiwm
geolers in pursuit of him who have not loat sight of him
and are hot on his heels,

Having tsken this view, the learned Judge
considered that it was beyond doubt that in the circumstances
disclosed by the evidence the applicants were still in the
course of escaping and committing the felony created by
Section 35 of the Gaols Act 1958 when Hodson was killed.

It was on the basis of this view that the learned
Judge directed the jury as to what the Crown had %o prove
t0 establish murder -~ the crime charged. He said =
(Transeript pp.693-696):-

“To establish murder the Crown must prove

beyond reasonable doubt these things:
Firstly, thet 2 person, in this case Hodson,

was killed, Vell, gentlemen, it is a matter
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‘for you but there would not appear %o

be mueh doubt about that. Secondly, that

the accused causged his death while the

sccused was of sound mind. Vell, there

seems t0 be no dispute that the acoused were

both of sound mind although it remains a

matter for you. Of course, that the accused
Ryan cauged his death is prodbably the great

issue in this case. Thirdly, you have to

be satisfied beyond reasonable doubt that the

act which brought about his death was intentiomsl,
voluntary, conzcious and deliberate. In

other words not zccidental, or not dome in =z
blackout or something of that nature. Again,
although it remaing e metter for you, it seems

if it were done at all, to be no real question

of that element, Pourthly, that at the time

the act was done it was done either with the
intention of killing Hodson or with the

intention of doing him grievous bodily harm.

How grievous bodily harm means, gentlemen,

really serions bodily harm. Gentlemen, you see
there are two intents herse that have to be
established. The aet has to be done intentionslily,
that is one, and with the intention of killing
the other person, thei is two."

The learmed Judge thenm gave an exauple of a deliberste act

9f shooting resuliting in the death of a man which would not

agmrovmt %o murder becauae it wes not done with the intention

of caueing barm. He then proceededi-

i

- even 1

The lagt two slements, I think, need not
concern you in this cese but they remain
strictly of course a matter for you. Firstly,
provided that there is no lawful justification
or excuse faf the killing ~ that mears such
things as self dcfence, there are sune
circunstances whore you can kill a man lawfully
in self defencg: there zmeems to be no question
of melf defence here although it remains &
natter for yous and provided there is notaing
in the circunsiances whick is gufficient in law
to reduce the killing from murder to menslaughter.
That refers 4o sueh thinge as provocation,
gentlemen, end arain there geems to be no
guestion of that here although it remains a
matier for you. Thet is =2 general definition
5f murder but thore is ome gualification,
gentlemen. In certain ciroumstances the crime
of murder may be established even though the
accured had no actual intention of killing and
that is so in thuse circumstances. If a
killing occurs by &n aet of wiolence in the
course of a comnlgsion of a felony involviag
Fiolence or in % ng ‘turtherance of the purpose
‘of puch felony e aecused 18 TEelrey of Burder
thoagn thexs is no acinal intention of
killing. This is known %o liawyers as felany
murdan, The intention is imputed to the accused
by lew; it is what is called constructive
intention or constructive malice. Now what hes
the Cxown got 4o esiablish in order to establiskh
whaat I might for convenience eall feiony murder?
Firgtly, it bas got to establish that there wes
a felony beirg committed.”
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Then the learned Judge referred to Section %5 of the Gaols
Act and the admissionas that had been made by counsel for
both the applicants that they were in Pentridge serving
sentences of long terms of imprisonment as a result of
convictions. He then proceeded:-

"The next thing is it has got to be by an act
of violence. Now, what is an act of violence
in this connection? This may be szid in
definition, when the actor did the act if he
mugst have contemplated or as a reasonable man
should have contemplated that death or ievous
bodily harm was likely to result, ther t%i'——s -

ortion of the defT_f‘n tion is satisfied,

%extly, in the commission of a felony involving

violence: commigsion means while he is

doing it and before it is over. Once it is
complete of course there can be no guestion
of felony nurder. Furtherance: in the
furtherance of the purpose of such felony.
Furtherance means the promotion or advancement
of the purpose or helping forward of the
purpose.”

The learned Judge then gave an example of an act which
would and one which would nrot smount to the furtherance of
the purpose of a felony and proceeded:~

"Now, gentlemen, in the case of an escape
from gaol, it is a matter for you of course
but it may be that the accused hoped very
much that they would get away with it without
anyone seeing them at all and there would
not be any violence, 3But it is open to
you to find that this is Just the sort of
crime that if detection occurred it is very
likely indeed 40 lead to violence of one
kind or another, Now, gentlemen, if you are
satisfied of those things, satisfied beyond
reasonable doubt you would be entitled to
return a verdict of murder on this basis.
it seems to me, but it is g matter for you,
that as far as Ryan is concerned this is
not very important. The entire fight in
this case has been ag to whether beyond
reasonable doubt Ryan fired the shot, if
he did not, of course he is not guilty of
anything. If he did, no argument has been
addressed to you by lir. Opas (counsel for
Ryan) as to why you should not find that all
the other elements of murder were present,
Evidence seems to disclose, and again I
repeat it is a matter for you, that if he
did fire the shot he stopned dead in his
tracks and fired deliberately at Hodson
end killed him. If that were so that
would be murder without any resort to the
doctrine of felony murder at all so you may
think ..... However, the question of felony
murder may be important when we come to
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Walker's case. Gentlemen, that is the

law so far as it applies to Ryan and of

course both definitions also apply to

VWalker. As far as Walker is concerned

no one has suggested he fired the fatal

shot, or ever had a gun; and if you acquit

Ryan I direet you in point of law that you

must acquit Yalker., However, gentlemen,

the Crown presents its case against Walker

in this way."
The learned Judge then proceeded to state the law which
he directed the jury was applicable to the case of Walker.

lir, Opas, for the applicant Ryan., based his
application on several grounds and ss Ryan's oonyiction
was basie to the conviction of Walker, lir. Young, for the
latter, supported these grounds,

First, it was contended that the verdict of the
jury in finding that Ryan fired the shot that killed
Hodson - a finding that was necessarily involved in their
verdict - was ageinst the evidence and the weight of
eéidence and was unreasonable, As we have already stated
the case for the Crown on thie issuve was supported by the
evidence of several eye-wiinesses - about eleven in all,
some prison warders, ‘but the majority civilians, and by
evidence which if accepted as true amounted to the most
dsnm:ing admissions. The evidence of the eye-witnesses,
speaking generally, was to the effect that they observed
Ryan put the rifle to his shoulder, and level it in the
direction of Hodson, that they heard a shot and saw Hodson
fall, mortally wounded. “he distance which separated
Ryen and Hodson when this 4ook place was veriously estimated
at from 20 feet to about 20 yards. The argument supporting
the attack on the eye-~witnesses' evidence was based on
inconsistencies between the various witnesses and
particularly upon the fact that no one except the warder
Patterson heard more than one shot. and, if Patterson was
to be believed, he certainly fired a shot. Another grounc.

of criticism was that certain of the witnesses appeared to
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place Ryan on the left of Hodson which was, it was said,
ijnconsiatent with the bullet entering Hodson's body on
the right side and passing out of it on the left side as
§% did. Perhaps the point most strongly relied on was
that based upon the evidence of the nathematician Speed,
called on behalf of Ryen, by which it was attempted to
establish that it wae impossible as & matter of scientific
fact that the bullet which killed Hodson was fired from
Ryan's rifle beczuse of the course it took on eniering the
body. But the conclusion sought %o be drawn from this
evidence depended on the hypothesis that at the instant
he was shot Hodson was standing upright at en engle of
90 degrees to the roadway and not bending or leaning forward.
14 is true that certain of the witnesses said he was
standing upright but others agein said he was bending
forward. 1t was, therefore, well open to the jury te
reject the hypothesis upor waich the conclusion sought to
pe drawn from the evidence of Speed, taken in conjunction
with the medical evidence, was based. The value to be
placed on the evidence of the eye-witnesses and the &eight
40 be astached to the criticism thereof were essentially
jury questions and, having considered that evidence and
the learned Judge's charge in which he reviewed it in
detail and lir. Opas's attecks upon it, we are of opinion
that it provided adequate materizl upon which the jury’s
eonclugion would be justified even if it stood alone.

But of course it'did not stand alone; it was
supported by evidence of sdmissions from three socurces.
The eriticisms of Fisher's evidence were of course based on
cogent arguments but despite these, it was nevertheless open
to the jury to accept 1%, The evidence of the bank
officials, not denied by Ryan, 1ends very strong support %o
the Crown case and unless the jury accepted Ryan's
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explanation of it, must be so treated, as also must be the
police evidence. Obviously the question of the
credibility of the bank officisls and the police witnesses
as well as of Pisher was one for the jury.

Ve conslder there ia no substance in the ground
that the verdiet was against the evidence and the weight of
evidence and unreasonable, and this ground must therefore
fail.

The second and third grounds of Ryan's application
were that the learned Judge, after he had, in the sbsence
of the jury, heard argument as to the admissibility of
evidence from lirs, Jeziorski and the witnesses Wallis and
Litchinson as to whether she presented an appearance of
pregnancy on 19th December, caused the trial to miscarry
by the terms in which he announced his ruling on that matter
%n the presence of the jury. It was said that his
statement to the jury that the evidence was relevant and
adnissible was calculated to convey to the jury that the
refusal to admit thg evidence was only due to the objection
of counsel’for the aﬁplicant end thereby raised prejudice
against the applicant in the minds of the jury.

In order to deal with these grounds it is necessary
to relate something of what occurred at the triazl in relation
to the matter of lirs. Jeziorski’s pregnancy. She
apparently at this date presented an appearance corsistent
with that state but neivher she nor any other witmess in
the course of the Crown case was asked about or made any
reference to it. Ryan, however, in his evidence-in-chief,
said that when he got into the Falcon car to drive off,
he noticed that lirs. Jeziorski was pregnant and that he
was in an awful predicament, and as he did not want to
drive off with !lrs. Jeziorski as a hostage he got out of

the car. Ryan was not cross-examined about this amnd no

application was then made by the Crown for leave to recall
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V'rs. Jeziorski or Wallis or lMitchinson as to whether or not
she presented, at the date of the shooting, any appearance
of pregneancy.

At the close of counsel's final addresses %o the
jury the question was adverted to by the foreman of the
Jury and during the course of the Judge's charge the jury
stated that they would like to have evidence as to the
stage of lirs, Jeziorski's pregnaﬁcy on the day of the
shooting, either from her or two of the warder witnesses -
Vallis and litchinson - who had seen her in or near her
husband's Faleon car. Counsel for Ryan in the presence of
the jury made an objection. Subsequently, after discussion
with counsel in the absence of the jury and argument
during the course of which various authorities including
Dryburgh v. The Queen, 105 C.L.R. 532 were referred to,
the learmed Judge informed the jury that it was not the
practice to admit further evidence st such a late stage of
the triel save in a rare and exceptional case, which this
was not, and therefore although he had a discretion and
thought the evidence would be relevant, his ruling was that
the evidence should not be adnitted at that stage of the
trial,

In our view these grounds are quite untenable,

In the firat plece we think that the learned Judge's view
that the evidence would have been relevent is correct.
Evidence showing the falsity of the reason stated by Ryan
was relevant as proof that his real reason for leaving the
car was to go to the assistance of Walker. lioreover,
although Ryan's counsel had objected to the evidence in the
presence of the jury, the learned Judge made it plain that
for the reasons he gave the responsibility for excluding
the evidence was entirely ais.

We think it convenient to deal next with grounds 5

and 6 of the application. These are baged, in substance,
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on the contention that on the evidence it was open to the
Jury to find a verdict of manslaughter against Ryan, and
that the learned Judge was in error in ruling that
menslaughter was not a possible verdict ag sn alternative
to murder except in exercise of the common law right which
the jury had to return such a verdict in any such case,
It was contended that tke jury could have returned a verdict
of manslaughter against Ryan on the basis elther that
the rifle discharged accidentally or through criminal
nezligence on hig part, and that the learned Judge was wrong
in ruling to the contrary and refusing to direet the Jury
accordingly, It was said such s finding was open on the
evidence of Ryan's inexperience with the working of this
particular rifle, and the evidence relating to the manner
in which he handled the rifle in the street prior to the
shooting of Hodson. It was contended that such & finding
was open also upon the inferaence that might be drewn from
the statement by Ryan to the police (Exhibit "S") after the
capture of the applicants in Sydney that they had no
intansion of firing atpthe police nor any member of the
pablie, freedom was their main objective, and from several
2137vers made by Ryan in the police record of interview,
{3xaibit "Tr), to the effect that to the best of his
=2collection he did not shoot a penal officer; that he
wor'ic not congeiously shoot o Pfellow human being; that to
the bost of hisg recollection he fired no shots; and that
-e would say thet he had not possibly shot him in the
zxeltement of the moment ag that would be so out of character,
n %Yo eourse of Cross-examination at the trial Ryan
capenaly swore that he had 8 clear recollection of all his
275 up to the time he drove awgy; that he had not had a
rw.ackout and that he had done nothing in the heat of the
noilnt o without thinking, VWhen it was suggested that paris
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of His statement took the form they did so that he might
raise the defence that he had had & biackout, or that if
he did fire the rifle it was accidental, he denied these
suggestions. He saild he imew what his defence was going
%o be, and that was that he did not shoot the officer.

In our opinion the abovementioned statements in
their context afford no evidence that the rifle discharged
accidentally in circumstances that would Justify a finding
of manslaughter,

We are accordingly of opinion that there was no
view of the facts arising from the evidence upon which a
finding of menslaughter against Ryan was fairly open, and
the learned Judge was right in so ruling. Furthermore,
having regard to the Judge's direction, excepting an
accidental killing from his definition of murder, the jury,
by its verdiet, must be taken to have found that the shot
was not fired sccidentally, but was an "intentional
voluntary conscious and deliberate act.” For these reasons
we consider that grounds 5 and 6 must fail.

Ve return now to ground 4 which alleges that the
learned Judge was in error in ruling that at the time of
the shooting the escape from lawful custody had not been
completed. The contention was that if this ruling was
erroneous, then the learned Judge had misdirected the jury
in stating that it was open to them to find Ryan guilty
of murder on the basis thet he fired the shot in the course
of committing the felony of escaeping from gsol created by
Section 35 of the Gaols Act 1958, The argument for the
applicant was that that orime was complete as soon as Ryag
was clear of the sxternal wall of the gaol, and accordiﬁéiy
the shot that ki%led Hodson was not fired in the course of .
comnitting the crime,

At the trial when this point was taken the learned
Judge agreed with the view put to him by the Solicitor-Genecral
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that {o interpret the word "escapes" in Section 35 in the
limited manner contended for by counsel for the applicants,
would make nonsense of the provisions of the section,
and that the word ought to be interpreted in its normal
sense. "Escaping®, he said, "is =& continuing act starting
from within the confines of the gaol end finishing when
the getaway is effected and the escape is successful.
Possibly it continuves until the escapee is re-arrested, if
ever. However, it matters not in my view which of those
interpretations should be placed on the word in this case,
because it 1s quite clear on the evidence in ny Jjudgment
that the escape was not in fact completed in the sense
that the eccused had not in fact mede their getaway when
the murder is alleged by the Crown %o have been committed.”
No authorities appear to have been cited to the learned
dJudge in the course of argument.

But before us the view taken by the learned Judge
wes supported by the decision of the Pull Court of New South
Wales in the case of R, v. Tommy Ryan (1890) 11 L.R. (¥.S.VW.)

171, a case in which.the Jjudgments deal very fully with a
number of topies not unreliated to the questions that

arige in the present case, The point ultimately decided
in that ease was that a verdiect of maliciously wounding a
police officer in the course of endeavouring to arrest the
appellant without & warrant was not open to attack by him
or: the ground (as Le urged) that he was not liable to
arrest without warrant as a person "in the sct of committing
or immedlately after having committed sn offence" of &
neture described ir Section 429 of the Criminsl Law
hmendmen’ Aet 1883 (46 Vie. No. 17). The appellant had
iv fact heen convicted of s felony some two months
previously, but had escaped sfter conviction and eluded
pursuit until the police officer, while seeking to arrest
him, was sho% and wounded by him, All three Judges held
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that the Constable was acting within his powers in
attempting to arrest the appellant, but they were not all

in agreement ag to their reasons, Vindeyer, ds held

that despite the absence of a warrent the arrest was
justified on the ground that the appellant was "a felon
illegally at large", notwithetanding that he had already
been convicted of that felony and sentenced and imprisoned
therefor. But he also held that the arreat was Justified
under Section 429 of the Criminal Law Amendment sct because,
as he said, an escape being an offence punishable under the
Act (See Section 458), in his opinion "the prisoner when

he was apprehended by the Constable a month after he walked
out of Grafton gaol was still escaping and still engaged

in the commission of the offence of escaping.” He continued
(at pp.125 and 6), "The view apparently taken by the Chief
Justice at the trial was that the offence was complete as
goon as the prisoner got outside the €80l and that ag

the arrest was not immediately after the prisoner committed
the offence the Constable had no authority to arrest him
without a warrant. The view of the law on this point

teken by liis lonor appears to me erroneous. The offence of
escaping is a continuing offence so long as the peraon
escaping is keeping out of imprisomment. The offence no
doubt has been committed and 18 complete as an offence for
vhich a man may be punished, directly he gets outside the
gael gates, thcugh he should g0 no further and be at oncs
retaken;y but he is no less comnitting his offence because
after getting outside he runs away and eludss his pursuers
soesesssee In theory though s man has esoaped, his imprisomment
is 8till continuing and every hour that he remains out of
and is defeating his imprisonment he is escaping.” Innes, J,
(2t p.199) agreed that Section 429 aprlied to the case

and authorised the arrest. Section 458, he pointed out,

authorised a sentence for the offence of "any escape from
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lawful custody on a criminal charge® and said that, in his
opinion, notwithstanding that the appellant had been two
months out of prison he was still escaping within the
meaning of that seetion. Foster, J. took the view that
though the appellant's escape did not consist of the felony
of prison breach, which he deseribed as "a single
concentrated act", nevertheless he had been guilty of the
offence of escaping under Section 458 of the Act. For
the purpose of this section he thought escaping consisted of
a condition - that of refusing to undergo imprisonment and
evading its infliction. "It seems therefore®, he said (at
P.216) "to be & continuing offence and the person is
continuglly committing this offence as long as he evades
the penzlty of his sentence. ...... Escape is just the
converse of imprisonment -~ that is avading this restraint."
On behalf of the applicants it was pointed out
that that decision depended on the words "escape from
custody on a criminal charge" whereas the material words
of Section 35 are “escapes from gaol", words intended, so
it was said, to reproduce in statutory form the common law
felony of prison breach. In support of the submission
that the oconstruction adopted by the learned Judge was
srroneous, reliance was placed upon the decision of the
Supreme Court of New Zealand in R, v. Keame (1921) N.Z.L.R.
581 %t 583, in which the material provisions of the ict were =
"wWhO ..ees. 888ists any person in escaping or attempting
to escape from lawful custody whether in prison or not",
and in which it was held that this offence was not committed
if the prisoner had got away from gaol some time prior to
the assistance being rendered to him on the view, which
the Court took, that his escape was complets when he left

the gaol. Reference was also mede to two other New Zealand

cases — R, v. Otto Gibbs and liaxvey (1951) N.Z.L.R. 602 and
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R. v. Kafka (1962) N.Z.L.R. 351, but these do not appear to
us to add snything useful to the determination of the
present point,

The Solicitor-General supported the learned trial
dJudge's ruling by the contention that upon the proper
eonstruction of Section 35 of the Gaols Act 1958, the
offence of escaping from gaol thereby oreated embraced a
process which began inside the gaol and continued until
the prisoner got outside and successfully eluded his
pursuers. The word "escape", he said, connotes the
regaining of liberty, end it would be a violation of the
language of Section 35 to regard its effect in the creation
of the offence as exhausted at the instant when the
prisoner omerged from the walls of the gaol. He relied,
of course, on the decision of R, v. Tommy Ryan (supra)
and particularly upon the judgment of VWindeyer, J. that
though the offence of escaping may be complete directly
he gets outside the gaol gates, he is no less committing
the offence because after getting outside he runs away
and eludes his pursueré. lle also relied upon the dicta
in R. v. Keane (supra) at p.583, that "If a prisoner has
regained his liberty by getting away from the precincts
of the prison and also from the sight and control of all
the prison officials, he then has made his escape and is
not then in lawful custody.” Though this view was not
applicable to the facts of the case then before the Court
it is, argued the Solicitor-General, precisely in point in
the present case where the applicants, though outside the
walls of the gaol, were still in the immediate vicinity
thereof being still in the sight of their gaolers and closely
pursued by them.

The words of the section upon which the Judge’s

direction was based are “escapes from any gaol", and

mphasis was laid in the argument of the epplicants upon
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the last three words. It is, however, to be observed

that the section also includes escape from the custody of
any member of the police force gaoler or other officer in
whose custody the prisoner may bde, and extends to any
person employed at labour as a criminal on the roads or
other public works of Victoiiae Reading the section as

a whole it appears to have been the dominant intention of
the ILegislature to impose a penalty upon persons lawfully
inprisoned, whether in a gaol or elsewhere, in the event

of their not remaining in the astate of imprisomment to
which they have been subjected unless lawfully authorised
%0 leave the same. The view may ﬁe aecepted that a
prisoner who without such authority succeeds in leaving the
geol by complete emergence therefrom has incurred the
penalty imposed on him by the section, but it does not
necessarily follow from this thet he is not atill committing
the ;ffence at the stage when he is in the act of making
good his escape after his emergence, Had it been proved,
for instance, in what may be regarded as a classic case of
felony murder - Director of Public Progecutions v. Beard
{1920) A.C. 479 - that the asccused had killed the girl to
8tifle her cries after initial pemetration but whilst still
in the aot of intercourse, could it be doubted that he was
8til) in the course of cocmnitting the felony? We think not
and for like reasons in the present case we have reached
the conclusion that the felony oreated by Section 35 was
8till being committed by the applicants at the time when
they were endeavouring to elude pursuit outside and in

the immediate vieinity of the gaol.

For these reasons we ars of opinion that the view
taken by the learned Judge as to the construction of
Section 35, and the direction given by him founded on that
view that the jury might conviet Ryan on the basis that he

killed Hodson in the courss of committing the felony
AV, 18, JUDGLIENT.
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created by Section 35, were correct.

Although it was not raised as a ground of appeal,
it was argued before us that on this interpretation of
the section the question whether the applicants had
completed the process of eascaping from gaol prior to the
shooting or were still in the process of escaping at that
moment was a question of fact for the jJury to determine,
and that the trial Judge did not leave that issue to it
but instead directed 1t on the basie that the escape had
not been completed, This may be accepted, and to that
extent the learned Judge withdrew from the jury an issue
which properly should have been left to it. But on that
interpretation of the section we are of opinion, having
regard to the evidence, that a jury properly instructed
could not reasonably have failed to draw the inference that
the applicants were still im the process of escaping from
geol at the time of the shooting. Consequently, even
i this point of appeal were to be decided in favour of
the applicant, no substantisl miscarriage of justice has
actually occurred.

As appears from his charge, the learned Judge
directed the jury that a verdict of murder might be found
on either of two bames.

If the jury founded ite verdict on the first basis
of express malice - an intention by Ryan to kill or do
grievous bodily herm - clearly no exception could be or in
fact was saken to it., Buf if, as was possible, it reached
its verdict on the second hasis, that is of felony murder,
it becomes neceseary to consider the seventh and final
ground of Ryan's application, nemely, that the learned
Judge misdirected the jury that in the case of felony murder
the intention of the accused either to kill or do grievous
bodily harm was irrelevent in the circumstances of the case.
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Such a direction was in fact given and the learned Judge
did tell the jury that it was sufficient in such a case

if the killing was brought about by an act of violence
which the actor must have contemplated or as a reasonable
man should have contemplated was likely to result in death
or grievous bodily harm, It was contended for the
applicant that this brought into the definition of felony
murder an objective element which was inconsistent with
the ruling of the High Court in Parker v. The Queen,

111 C.L.R. 610 at 632,

As to this there are, in our 6pinion, two answers.

In the first place, we think that the Solicitor-
General was right in his submission that the principle
stated in Parker v. The Queen (supra) was expressed in
relation to cases ofﬂexpress malice, and is not applicable
4o casee of oongttucttve murder. In the latter, once
the intentional act of violenece is found, the malice is
imputed by law, end if the principle referred to were to
be applied, the effect would be to abkolish the rule of
felony murder,

Secondly, we think that the question whether the
act by which the death is brought about 1s an act of
violence is, 1f abortion cases are put on one side, one
ordinarily to be determined by the character of the
particular act itself rather than by the intent of the actor.
To %hat extent the learned trisl Judge's direction at this
point introduced an unnecessary element, for it is apparent
that he was adopting the language of directions given in
the case of deaths following abortion or an attempted
abortion - {(See R, v, Iumlsy (1915) 22 Cox C.C. 6353
R. v. Brown & Brian (1949) V.L.R. 177 at 181-2, per Lowe, J.).

In such cases the direction is given as a guide in the

determination of whether the killing is murder or
anslaughter. But such cases stand in a special catagory,
20, JUDGLIENT,
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no doubt for the reason pointed out by the Court of Criminal

- Appeel, in R. v. Stone (1937) 53 T.L.R. 1046, (1937) 3 All

E.R. 920, namely, that -

“In thome cases, although an 1llegal act was
being done there was no intention to do any harm or anything
against the wish of the persom hurt., Indeed the desire was
t0 help or assist that person cecese.” (53 ToL.R. 8t 1047).

In Stone's case the direction complained of was
the affirmative answer given by the trial Judge to the jury's
guestions

"1f as a result of an intention to commit rape a
girl is killed, although there was no intention to kill her,
is the man guilty of murder?"

Anawer: "“Yes, undoubtedly."

In dismissing the appeal, the Court of Criminal
Appeal rejected the appellant's argument that -

"The seme steady growth of a curremt of mercy which
had appeared in recent years in constructive murder arising
out of the crime of abortion should spply to constructive
nurder arising out of the crime of rape." (53 T.L.R. at 1047).

The position is therefore that in R. v, Stone (supra)
the Court rejected the view that in felony murder not only
must the act which caused death be one done in the course of
cornitting a felony, but also that the act wust be one which,
in the contemplation of a reasonable man, must be capahle
et least of causing grievous bodily harm.

The direction of Sholl, J. in the case of

R, v, Parmenter (1956) V.L.R. 312 at 314, in which R. v. Stone
(supra) was not oited, is quite inconmsistent with that
declsion, and with the direction explicitly approved in

Ross v. The King (1922) 30 C.L.R. 246, per Knox, C.J.,

Gaven Duffy and Sterke, JJ., at p.252, and per Higgins, J,

et p.271. It is also inconsistent with the direction
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A.C. 479 at 493, and with the decision in R. v. Betts and
Ridley (1930} 22 Cr. App. Rep. 148, 144 L.T. 526 at 528,

In these circumstances the introduction of the
unnecessary element could not have operated to the prejudice
of the applicant.

But even if, contrary to our view, the
interpretation placed upon Section 35 of the Gaols Act 1958
by the learmed Judge was wrong so that his direction as to
felony murder constituted a misdirection, we are nonetheless
of opinion for the following reasons that no substantial
miscarriage of justice has actually oceurred.

In our opinion, it is clear law that the killing
of 2 person by the intentional use of force, knowingly
to prevent such person from making an arrest which he is
authorised by common law %o make, is murder even if the
rerson using the force did not intend to kill or do grievous
bodily harm, and even if he did not foresee that he was
likely to do so. See East Pleas of Crown Vol. 1 p.295;
Stephen Digest of Criminel Law 226 (d); Halsbury 3rd Ed.
p.707 par.1358; R, v. Woolmer 1 MNoody 334 (168 E.R. 1293);
R. v. Robert Williems 1 Moody 387 (168 E.R.1314);

Archbold 35th Ed. pp.973-4 and 1077; R. v, Howarth 1 l.oody
207 (168 E.R.1243); Rusgell 10th Ed. 503-4 and 544-51j

R, v, Porter 12 Cox 4443 R, v. Appleby 28 C.A.R. 13

R, v. Vickers (1957) 2 Q.B, 664 at 670; and R, v, Scriva
(Fo. 2) (1951) V.L.R. 290 pexr Smith, J. at 304-5 and the

authorities there referred to; and R, y. Tommy Ryam (1890)
11 L.R. (N.S.%W) 171,

Whether the jury's verdiet against Ryan was based
on express malice or felony murder it must by that verdict
having regard to the direction of the learned Judge be taken
%o have found that Ryan intentionally fired the shot which
killed Hodson, On the evidence, a jury properly directed

ould not, in our opinion, reasonably have failed to draw
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the inference that, at the time when Ryan intentionally
fired that shot -

(a) Walker had committed the felony of escaping
from gaolj

{b) Hodson had reasonsble grounds for believing
that Walker had committed that felonys

(¢) Hodson was attempting to apprehend Walker
following the commission of that felony;

(d) Ryan mew that Walker had committed that
felonys

(e) Ryan xnew that Hodson was attempting to
apprehend Walker following the commission of that felony;

(£) Ryan fired that shot to prevent the
apprehension of Walker by Hodson.

The result is that in law the case was one of
constructive murder by Ryan, becsuse that finding and those
inferences mean that Ryan, knowing that Walker had committed
the felony created by Section 35 of the Gaols Act 1958 and
knowing that Hodson wag attqnpting to arrest Walker therefor,
intentionally used force, wh'ich resulted in Hodson's death,
to prevent him from making that arrest. That, coupled with
the fact that Hodson was, in the above eircumstances,
lawfully authorised by common law to make the arrest of
Walker, (see Christie v. Leachinsky (1947) A.C. 5733 and
B. v. Hunt, 1 Hoody 93 (163 E.R. 1948)) constituted Ryan's
action in killing Hodson, murder.

In any event, on the evidence and having regard to
the closeness of the range at which Ryan fired the shot, we
are of opinion thet a jury properly directed could not
reasonably have failled to draw the inference that Ryan did
in fact contemplate that death or at least grievous bodily
harm was likely to result to lodson (see Smyth v. The Queen,
98 C.L.R. 163, and Parker v. The Queen, 111 C.L.R. 610 at
pp. 648+9 per Windeyer, J.).
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As there was no suggestion that the firing was
done in self-defence or provocation, the only verdicts
reasonably open in such circumstances were murder, or
manslaughter, on the basis of the learned Judge's charge
of the jury's common law right to return such a verdict
which it must be taken to have rejected.

For these reasons, we are of opinion that the
application on behalf of Ryan cammnot succeed.

We have already observed that the conviction of
Ryan was basic to the conviction of Walker, and insofar as
lir. Young for the latter adopted and supported the grounds
taken on behalf of Ryan, we are of opinion that his
submissions fail for the reasons already expressed.

Hr, Young, however, raised additional grounds in support of
Walker's application.

;n charging the jury in relation to Walker the
learned Judge directed that the Crown must prove that Ryan
killed Hodson and that the killing emounted to murder, that
there was a prearrangement between Walker and Ryan to commit
& felony of violence, namely, the felony of escape from
gaol created by Section 35 of the Gaols Act 1958, that
the killing wae in the course of committing such felony
and before it was completed, and that the prearrangement
inciuded an arrangement that they would use such violence
88 was neceasary against any person seeking to prevent them
from effectuating their purpose, at least to the extent of
inflieting grievous bodily harm, He directed that the
latter meant that Walker was s party to a prearrangement
undex which he must have contemplated, or as a reasonable
man should have contemplated, that the violence to be used
if necessary by Ryan and himself was likely to result in
death or grievous bodily harm, Ile further directed that it
must be proved that this arrangement, if it ever existad,

was not terminsted before Hodson was shot, and that Ryan
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was, that was made, The learned Judge further directed
that if the Jury wee not satisfied that the brearrangement
to which Walker w88 a party was one under which he must
have contemplated, or 48 a reasonable man should have
contemplated, that the violence to be used wag likely to
result in death or grievous bodily harm, but wag satisfied
that Jalker wag g rarty to a Prearrangement under which
some leaser violence not calculated to cause death or bodily
harm but to cause some legger injury, then it would be open
to find him guilty of manslaughter, He further directed
that 1f Ryan wag acquitted, Walker algo must be acquitted,
He also directed that if the common purpose wag merely to
escape without violence at all, then equally Walker mugt be
acquitted. In the course of his charge in relation to
both applicents the learned Judge directed the jury that
it had a common law right where @ man is charged with murder
to return a verdioct of manslaughter notwithstanding that
it was satigfied that all the glements necessary to
constitute the erime of murder had been proved,

In our opinion, having regard to that éirection
and to the evidence and the Jury's verdiot against Walker,

shot and killed Hodson, and that Walker was a party with
Ryan to g plan to escape from the gaol amd to use some
degree of violence in effecting that Purpose - even though
the intent to uge violence weg limited to violenge falling
short of killing or doing grievous bodily harm, Apq having
regard to the meaning of "escape® which the learned Judge
took and left ¢o the jury - thet is %o get outside the

walls of the gaol and make 8004 their freedom, the Jury

must also be taken to nave found that the plan to uge



ouiside the gaol -~ certainly up to the point of time which
is material here, - when Hodson was shot. The applicants
must accordingly be taken to have been found by the jury
to be linked in common purpose at the time when Ryen fired
at and killed Hodson.

The first additional ground arguad by llr, Young
was that on the findings involved in the verdiet, the
verdict of mansleughter against Walker was inconsistent
with the verdict of murder against Rysn. On the Judge's
direction, he szid, the jury must have found that Ryan fired
with intent to kill or do grievous bodily harm, and must
have found that the arrangement to which Walker was a party
involved some lesser intent on his part. In those
clrecumstances, lr. Young contended, the death of Hodson
ensued from the use by Ryan of a degree of force which was
outside the arrangement to which Walker was a party, and
that therefore there was no factual basis for a verdict
of manslaughter sgainst Walker.

Ve are unable to aeccept this submission. In the
first place, the basal premise upon which it is founded is
that the jury must have found that the arrangement to which
“alker was a party involved the use of a degree of wviolence
less than an intent to kill or do grievous bodily harm.

But as already meniioned the learned Judge directed the Jury
that it had a constitutional or common law right to return
a verdict of manslaughter even though satisfied that every
element necessary to constitute the crime of murder had

been established. That a jury has this power is shown by
such authorities as Brown v, The King 17 C.L.R. 570 at
578-9, and Beavan v. The Queen 92 C.L.R. 660 at 662-3., As
the jury was expressly directed that it had this power,

the basal premise of this submission cammot be %aken to be

definlitely established by the jury's verdioct.
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In the second place, even if such basal premise is
accepted, we are of opinion that it does not justify the
conclusion kr, Young sought to derive from it., His
contention was that the abovementioned basal prexise meant,
in short, that Hodaon's death had resulted from an
independent oriminal act on the part of Ryen, which could
involve him alone in oriminal responsibility therefor.

But as already pointed out the Jury must
nacessarily be taken to have found that Walker was party
to the unlawful use of force by Ryan to prevent his lawful
arrsst by Hodson, and that the carrying into effect of
the arrangement from which that comman purpose of Ryan and
himself sprang resulted in Hodson's death. If the fact
was that Ryan used a greater degree of force than Walker
contemplated in giving effect to their common purpose to
prevent Walker's avrest, that does not, in our opinion,
mean that Hodson's death resulted from anm independent
eriminal act by Ryan, for it was the arrangement between
Byan and Walker to use force thet initiated Ryan's aot,
and Ryan's aot was done to prevent Walker's apprehension
and thereby to effectuste their common purpose of escaping,
If thet act involved more foree than Walker in fact
contemplated, it remained nonetheless an act which flowed
from end was the result of his assent to the use of force
for the unlawful purpose of effeoﬁng the escape, See
Busgel) v. R, (1933) V.L.R. 59 at 66-67. In such
circumstances we are of opinion that the authorities
establish that criminsl 11ability in varying degrees nay
result for the parties to the unlawful arraengement, See
Ro. v. Smith (1963) 1 W.L.R. 1200 at 1205-7; R, y. Betty
(1963) 48 C.A.R. 63 _amd R, v. Lurray (1962) Tes. L.R. 170
at 173,

Alternatively, Mr. Young argued that if Walker
was criminally responsible for Hodson's death on the basis
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of Ryan's action in carrying out their cormon purpose, it
was 8o far as Walker wag concerned a case of murder or
nothing, and ag the learned Judge hed left manslaughter to
the jury, a erime which it was not open to it to find,

his misdirection involved a substantial misearriage of
justice. He relied upon the deecision of the High Court
in lraz v, The Queen, 93 C.L.R. 492, and particularly the
reasoning of Pullagar, J. at P.512,

We have already observed that the Jury by its
verdict egainst Walker must be taken to have found that
Walker was party to the intentional and unlawful use of
force by Ryan to prevent his arrest by Hodson which force
resulted in the death of the latter, and as in our opinion
a jury properly directed could not on the evidence
reasonably fail to draw the inference that Walker was
comnitting or had committed the felony oreated by Section 35
of the Gaols Act 1958 (depending upon whichever interpretation -
of that section be adopted), and that Hodson to the knowledge
of VWalker was attempting to arrest him therefor end had
reasonable grounds to suspect that he was comnitting or
had committed that felony, the position in law was that
Walker was guilty of constructive murder. Although he nay
therefore have had the benefit of an unduly favourable
direction and been convicted of a lower degree of homicide
than was warranted in lsw, such a result does not in our
opinion involve that a substantial misoarriage of justice
has actually occurred.

I'r. Young, however, contended that if on the proper
view of the law as applied to the facts which the jury must
be taken to have found, the correct verdict against Walker
was one of murder, the verdiet of manslaughter could not
stand, and as he has been acquitted of murder he is
antitled to a complete acquittal. He agreed that this
roduced a gomewhat "o0dd" result, but contended that this
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result must follow from the decision of the High Court in
the case of liraz v. The Queen, 93 C.L.R. 492, In our
opinion this is not so., That decision is in our view
clearly distinguishable from the present case because of
two factors. The first is that the jury in the present
case was clearly directed by the learned trial Judge that
it had a common law or constitutional right to return a
verdict of manslaughter, whereas in liragz's case (supra) the
jury received no such direction. Ve may add that we do
not £ind it very surprising that the jury, having made a
comparison of the parts played by the two applicants in
their joint crime, was disposed by its verdict to show

some mercy towards Walker, The second factor arises

from an examination of the facts of liraz's case and the
reasons given by the learned Justices for their decision.
Basic to the decision was the view expressed by VWilliems,
Webb and Taylor, JJ. (at 506) that it did not appear to
them "to be safe to assume, that properly instructed the
jury would have returned such a verdict", that is, a verdict
of murder and (at p.508) where they said:-= "In the
circumstances we feel strongly that the introduction of the
topic of manslaughter may well have operated to lessen

the applicant's chances of acquittal and, accordingly, we
are by no means satisfied that, had the Jjury been properly
instructed, they would heve found the appellant guilty
either of murder or menslaughter (R. v. Haddy), or that a
reasonable jury, after being properly directed, would, on
the evidence properly admissible, without doubt convict
(Stirland v. Director of Public Prosecutions).” Fullagar, J,
(at p.514), after referring to the failure of the learned

Judge at the trial properly to direct the jury ~ said:-
"If there is any failure in any of these respects, and the

appellant may thereby have lost a chance which was fairly
open to him of being ascquitted, there is, in the eye of the
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law, a miscarriage of justice." It is clear, we think,
from a perusal of the judgments that the learned Justices
took the view that the evidence to establish rape on the
part of the appellant, which formed the basis of any

crime of which he could be convicted, was of the weakest
character and the appellant, had the jury not been confused
by the misdirection they received as to manslaughter,
certainly had a fair chance of Being acquitted altogether.
In the view we take of the present case this most

important consideration is lacking. As we understand

liraz's cese in relation to the present, it decides no

more than that where a verdict of manslaughter is returned
following a misdirection that such verdict is open, & new
trial will not be denied as a matter of course merely
because a verdict of murder, which there is evidence to
gupport, might have been returnmed had the jury not been so
misdirected, Our view of the present case is that even
on the hypothesis that the direction that manslaughter was
open on the evidence was incorrect, the giving of such
direction did not deprive the applicant Walker of "a chance
which was fairly open to him of being acquitted" under a
proper direction. It is our view that the jury, properly
directed, would inevitably have come to the conclusion
that the applicent was guilty of murder or manslaughter,
and it follows that no substantial miscarriage of justice
has aectually occurred.

The final objection taken by l'r. Young was that
the learned Judge was wrong in refusing an application
made on behalf of Walker, at the commencement of the trial,
for a separate trial. The substance of this objection
was that it was likely to become apparent during the course
of the trial that Walker was present with Ryan at the
hold-up of the Bank, which occurred on 29th December, 1965.
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I%{ was said that this evidence was not admissible against
Walker, but would tend seriously to prejudice his defence
on the issue of the existence and extent of the concert
alleged to exist between Ryan and himself prior to and

at the time of the shooting of Hodson. The learned trial
Judge considered this objection, and in the exercise of
his diseretion refused the application.

In considering the validity of the exercise of the
learned Judge's discretion it must be borne in mind that
it was a joint offence that was alleged by the Crown against
the applicants, that it was relevant amd would be proved
in evidence that they were both convicted persons serving
long terms of imprisonment at the time of the alleged
offence, that evidence would be properly givem that they
were 8till together and in possession of the rifle at the
time of their subsequent apprehension in Sydney, and thgt
in the course of the trial the jury woulé be clearly warned
by the learned Judge, as in fact was the case, as to the
only way in which the evidence relating to the Bank
incident could be used, and that it was not relevant and
could not be used against Walker, It 1s also material to
observe that when it appeared from the evidence of Ryan
that Walker was present during the Bank ineident, no
application was made on behalf of Walker to have him
discharged from the trial without verdiet.

Having regard to the principles enuncisted in

R. ve Gyi)ndkowski 31 C.A.R. 1163 R, v, Dome! (1910) VeLeR.
361; R. v. Teitler (1959) V.L.R. 321; and R, v, Callaghan

and Thomas (1966) V.R. 17, and to the considerations above-

mentioned, we are of opinion that the trial Judge was
entitled to exexcise his diseretion as he did, and that it
certainly cannot be said that such discretion was wrongly

exercised, This ground of the application must therefore
fail,
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We are accordingly of opinion for the reasons
we have given that both applications must be refused.

The order of the Court is thet in each case the
application for leave to appeal against conviction is

dismissed.

oA
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