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allowiug repre~entation to that territory in either 
House of the Parliament. 

The seeond ground upon whkh the validity of the 
Onlers in Council was attacked was that New Guinea 
is under the Commonwealth Legislature, and accord­
ingly the territories constituting the Commonwealth 
of Australia and Xew Guinea must be regarded as 
one British pm·session, hecause of the definition of 
that expression in sec. :m of tile Fugitive Offenders 
• \ct. This sed ion says that, unless the context other­
wise requires, the expression .. British possession" 
means an~- Plll't of His i\lHje~ty'~ J)omilliolll' l'xelu~iY(' 
of the "Cllited Killgdom, the Channel Islands and 
the Isle of :\Iall. '1'he section eontinues-" All terri­
"tories and place~ withill Her 'Majesty's Dominions 
.. whkh are under one legislature shall be deemed to 
"be one British possession and one part of Her 
"Majesty's Dominions: The expression 'legislature,' 
., where there are local legislatures as well as a cen­
.. tral legislature means the central legislature onlY." 
'l'his attack upon the Orders in Council assumes that 
the definition of British possession embraces not only 
the territories and places within His Majesty's 
Dominions which are under one central Legislaturp, 
but also II place outside His :\Iajesty's Dominions tu 
which the A\ct is directed to apply as if it were a 
British possession. In my opinion the definition of 
a British possession in scc. 39 has no application, and 
illtlee(l the context of the Act requires that it should 
have no application, to the identification of that place 
outsidp His :Majesty's Dominions, which is onl~" 

deemed to be >l British posspssion for the purposps 
of the c\ct. 

The pl'OYisioll~ of the Fugitive Offenders Act, in­
('[\HUng Part I I., were validly applied by the Onlers 
ill Council to (lte return of fugitive offenders from 
• \u,;tralia to (Ill' manllated territory of XeIV Guinea, 
;[11(1 the rl'lmg'nallt proybiollH of thp Ser\'ice awl 
EXt'('ution of Process Regulations are, by force of sec. 
:! of tht, Colollial Laws Validity Act 1865, void amI 
ilJope1'atin', 

'l'hl' :\Iagbtratt' acted unller the l'l'jlugllant pro­
\'ision" of the Commonwealth Regulatiou~, and 
a,;sullIl'd to pxercbe a VO\YPl' which hI' did not posses~. 
It is t1'11l' that under UI(' Fugiti \"(' ()ffcnder~ Ad hp 
had the vo\yer to mal,e ail ol'der for thp return of 
the avvellan[ to Xew (~ninea, ami [hat had he pro­
fessed to act uIHler that 110\\'\.'1' lw mig'h( still llnyt' 
made aJj, order that th(' HlIl}ellant lie retul'llpd (() 
Xew Guinea, allll have refuspll to disl'iwrgp him. 
But the order which he made must remain :Is OIH~ 

mude without authority. for hE' did not profess to 
fulfil the conditions of the POWP1' conferred by the 
I mVl'l'ial proyisiol1R. 

'l'lll' eOllclnsioll t.hat the allpeJlaut ("UIllIO( lJP la\\,­
fully returlle(1 (0 the mandated territory of New 
Guinea except under tlH' authority of the Fugitive 
Offender,; .\d, is Lased, not Oil the uuselll"e of power 

lllHler the Coustitution for the CommoIlwealth to 
make a law for the return of offenders from Aus­
tralia to New Guinea, but upon the repugnancy of 
tlie Regulatiolls which it h:ls made to the Imperial 
llrOYlSlOns. It is unnecessary to enter into what is 
the specific source.of the power of the Commonwealth 
to make such a law, 

IJI my opinion the rule nisi for cer,tio1"Uri should 
Lie made absolute . 

LA'1'IIAM, C,J,-All the members of the Court arp 
of opinion that in the proceedings before the Supreml' 
Court a question of the limits inter se of the eonstitu­
tional powers of the Commonwealth and the States 
was raised, and that under sec, 40A of the Judiciary 
.\ct 1903-1934 that Court should have proceeded no 
fUl'ther in the cause, The order of the Supreme Court 
is therefore set aside. The orders nisi are discharged, 
:\"0 order will he made as to costs . 

Order Of Supreme court set uside. 
Orders ni8i discharged. 

[Solicitors-l1'or the appellant, McMaster, Holland 
and Co.; for the respondent 1I. F. E. 'Whitla Ill, 
Commollwealth Crown Solicitor.] G. E, S. 
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OrimiJlrlZ Late - Big,tmy-Mens rea-Belief ilt in­
ralidity of fUlmer m(lrriage-Gr'ime8 .Act 192ti (No. 
::0(4), 8CC, O1--JIm'l'icl[IC Act 11)28 tNo, U72G), ~('('8 • 

1'3, SI), 91.* 1'IIle 108. 
E' racticc-Y cl'd iet-Forrn-Quasi-Special vcrdiGt-( 'Ull­

c;etiulI 1I0n obstante veredicto-Part of vcrdict set 
((silk (/,~ U'll}'cllsOnnlJle-Orimc8 ~.lct 1928 (Nu. :ltiGl) , 
"('1',178. 

Uu ,I prPHl'utlllent for higamy the defence ,,"a~ that. 
at the timp of the marrill!!,'e in question, thp prisoner 
{Hind fide and on reasonable grounds believed that thp 
\Y(JIll:lll ,,-hOUl he had pl'e\-ionsly married was a 'per~(!1I 
Hg'ainst whom her former husband h::td obtalllecl a 
tlt~cree lIi8; fOI' (liYorce, hut that the dIvorce had Jl(lj 

llecn nHHll' H b~olute.-
f[ cid, fha t ~llch 'a h('lief would be a (It'fpJl('(', 

(l1'oYi\le(l that tIll' fal't~ j)Plieved, were SUfficient: if 
t nil', to eHhlhli~h that tlw woman s former marrJag'e 
~tm "ul)~ist('(1. 

P('}' ::\Im]ll, (' .. T .. aud Ut\yan Duff,\", .I.-Treating the 
pl'is()IlPI"": tIefplJ('p <11' meaning that he believed that 
tIll' \yonmn',., fornH'r marriage had not l)eE'n. diss?lved. 
that belief wonlll form a good defence, 1,'1l1lt~" lutell­
tion llE'ing an element ill thp crime of bigamy. 

," Marri&.ge Act 1!-l28-
Sec. 91. The memorandum Lhat the decree nisi has been made 

absolute Of discharged whenever made by the Prothonotary shall 
have relation to and be operative from the date at which it ought 
to have been made. 
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Per lIacfarlan, J.-If the prisoner merely believed 
that the Prothonotary had not yet entered the memo­
randum, as proyided by section 89 of the Marriage 
Act 1928, that would be no defence owin" to the 
provisions of section 91. -- ' ' '' 

Reg. v. Tolson, (1889) 23 Q.B.D. 168: and Reg. v. 
McMalwn, (1891) 17 V.L.R. 168, followed. 

R. v. Wheat, R. v. Stocks, [1921] 2 K.B. 119 dis-
approyed. ' 

~~t the trial the.Judge directed the jury that the 
~xlstenee of sU,eh a belief was no defence. and that 
III the ab~enc~ of an~ other defence it!;! verdict should 
be (me of gUlit.y. 'lhe jury, however, was asked to 
answer a question. as to whether the facts alleged in 
defence really. eXisted. The jury's verdict was as 
~ollows :-" GUIlty: The accused at the time of going 

through the seeond marriag~ believed bOna fide and 
:: on re~sona.bl~ 'grounds that the divorce granted to 

the first Wife s fOI~mer husband had not been made 
"absolute." The Judge thereupon stated a case for 
the Full Court, upon the question' "Should I have 
"directed the jury that if they found that the accused 
:: did hold such a l!elief bond rI/le and on reasonable 

grounds, the Yerdlct should be not guilty?" 
Held on the facts, that this question should be 

an~wered ': No," because there was no evidence on 
which the Jury could reasonably so find. 

Ha ving answered the question thus the Court 
treated the second part of the verdict ~s insupport­
able. and affirmed the con:viction. 

CAsg STATIm. 

John Henry Thomas was presented at the July 
sittings of the Supreme Court in Melbourne on a 
charge of bigamy. It was proved that the accused 
had married a woman named Agnes JUlia Higgins 
on 25th October, 1929, and that on 22nd April, 1936, 
while this woman was still living, the accused was 
a party to a form of marriage between himself and 
one Bessie Deed. It was also proved that Agnes Julia 
Higgins had been married before, and that Riggins, 
her husband, had instituted a divorce suit against 
her. in which a decree nisi was granted on 27th April, 
1928, and that on 28th July, 1928, the Prothonotary 
of the Court had entered on the petition a memo­
randum that he had made the decree absolute in 
accordance with the proviSions of sec. 89 of the 
Marriage Act 1928. Counsel for the accused tendered 
evidence that on a number of occasions Agnes Julia 
Higgins, after the prisoner's marriage with her, 
but prior to his going through the form of marriage 
with Bessie Deed, told .him that the· decree nisi 
obtained as aforesaid had not been made absolute 
up to the time of the marriage ceremony on 25th 
October, 1929, and that consequently the marriage 
between herself and the accused was not a valid one, 
The evidence so tendered was objected to by the 
Crown Prosecutor, but admitted by the Court on the 
authority of Reg. v. McMahon, (1891) 17 V.L.R. 335. 
At the same time the Judge reserved the question 
whether or not he would direct the jury that bona 
fide belief by the accused in such statements, held on 
reasonable grounds, was a matter of defence to the 
charge. The accused then gave evidence that Agnes 
Julia Higgins lmd told him on a number of occasions 
subsequent to the 25th October, 1929, that she was 
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not married to him, as there had been no enti'y made 
in the Court papers of her divorce. The last occasion 
was in 1934, when he discovered she was living with 
another man by whom she was with child. He 
added-" I believed her, and from then on I accepted 
"the position that I had never been legally married 
"to her, and I told Miss Deed and began _to keep 
"compan;y with her." It appeared that he made no 
other inquiries, except that when on duty as a con­
staule at the Law Courts he asked some unidentified 
counsel the question-" If two persons are divorced, 
"have they got to get a writing in the court before 
"they marry again?" and was told" Yes." 

The Judge in his charge discussed the evidence of 
the prisoner's belief, and continued-" 'Vhether he 
"had such a belief or not, as I have already said, 
"does not matter as -a defence; it is. no defence in 
"law eyen if he did have that belief; but if you 
" find him guilty, as I think you should on the evidence 
"before you, it would be useful to me and the 
"accused /Iud eyerybody concerned if you would 
"answer a further question, and that question is: 
" 'Did the accused at the time of going through a 
" 'form of marriage with Miss Deed, belieye bona 
" 'fidr, and on reasonable grounds, that the divorce 
" 'granted to Mr. Higgins on 27th April, 1928, had 
" 'not been made absolute?' You understand, gentle­
"men, that is the whole thing: did he believe, in the 
"first place, that the divorce had not been completed, 
"and waR that belief based on reasonable grounds 
"in the circumstances, bearing in mind the respon­
"sihility he bore to Miss Deed and himself, and the 
'fact that the information he got was that given by 
"his f()r~er wife? Although there is no necessity 
"for you to bring ill any verdict other than guilty 
"or not guilty, as I say, it would be of great use in 
"thiR case, both to me, the accused and the Crown, 
"if you would consent to give an answer to this 
"question." A juror asked: "Would that be a per­
"sonal answer or unanimous from the jury?" Martin, 
J.: "You will give a verdict as a jury; and then, 
"if you care to and can, ·an answer to this question, 
"as a jury." The jury returned a verdict of guilty, 
and answered the question in the affirmative. Sen­
tence was deferred, and the Judge stated a case for 
the Full Court, setting out the above facts and con­
taining the following questions:-

1. Is it a good defence to the charge of bigamy 
contained in the indictment that the accused bona 
fide and on reasonable grounds, believed that the 
divorce granted to Mr. Riggins had not been made 
absolute? 

2. Should I have directed the jury that, if they 
found that the accused did hold such a belief bona 
fide and on reasonable grounds, the verdict should be 
not guilty? 

T. W. Smith for the prisoner.-The offence of 
bigamy is created by the Crimes Act 1928, sec. 61, 
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which is copierl from the Offences. Against the Person 
Act (2-1 and 25 Yiet., cap. 100), sec. 57, which re­
plaeed the H Geo. IY., eap. 31, sec. 22. The first 
exceptioll il' a true exceptioll limiting the effect of 
the section. 'l'he ~econd and thinl are explanatorr 
onl~·. If the exceptions were omitted mens 1'ea would 
presmnallly b(' an ingredient in the offence, and the 
three exc('ptions do not operate to exclude all other 
exeulllutor.\' faets. An honest and reasonable belief 
in faets which if true would afford' a defence is a 
defenee under the sec-tion. Against this proposition 
is R. v. lr11eat, R. 'I). Stocl.s, [1921] 2 K.B. 119. But 
that ease is contrt1r~' to Reg. v. 'Po/son, (1889) 23 
Q.B.D. 1GS, which was followed in Rcg. v. JJJcJlaltOn, 
(1891) 17 Y.L.R. 335; and in Reg. v. Adams, (1892) 
18 Y.L.R. 5G6. The distinction here is that McMahon 
only beliewd a supvosed fact which would not have 
avoided tilE' former marriage had it been true. 
'l'o/llOn's (J(II,C was followed in R. v. 'l'homson, (1905) 
70 J.1'. 6; R. v. ronl/atl!f. (1919) 83 J.1'. 292. In 
lfTh£lat's (Jase the Court regarded Tols01~'s Case as 
deciding that the first exeeption excluded mens 1'ea, 
whereas that view was put by the Crown and rejected, 
and the Court examined the statute to fina out if 
men.~ rca was an essential ingredient. They relied 
on dicta of Bramwell, ~., in Rc". 1:. Princc, (1875) 
L.R. ::! C.C.R. 154, but his decision was to the con­
trary; also on Bank of Neto South lValc8 v. Piper, 
[1897] A.C. 383, which does not support the deeision. 
Since Whcat's Case have been R. v. (Jars1wll, [1926] 
KZ. L.R. 321, where the SupremE' Conrt thought that 
neither RramwE'll, B., nor Banl" of New South Wa/es 
v. Piper support lVllcat's Case; R. v. Kennedy, [1923] 
S.A.S.R. 183, whet'e the mistake was of law' and not 
of fact. In MalICr 1:. Musson, 52 C.L.R. 100, [1935] 
A.L.R. 80, the High Court approved the proposition 
in To/.wn'., Case, which Wheat's C(l.~e disapproves. 
Wheat's Gas'e is wrongly decided, is contrary to 
McMalwn's Case, and should not be followed. 
[THE COURT,-There is no evidence that the 
prisoner, ill April, 1936, believed that no memorandum 
had been entered; and, even if he did, his belief wonld 
be insufficient. since the memorandum coula ha ye heen 
entered at any time, and under sec. 91 it would have 
related bile!;:. ;\l1d thus validated the prisoner's 
formE'r marriage.] That section is not intended 
to imposE' rptrospective criminal liability. There 
waH snfficient evidence to justify the yerdict; 
or if not, therE' is a mistrial, as this point was never 
considered. If there was no entry at the date of the 
second marriage it was a lawful marriage, and would 
not become unlawful cx po.~t facto; and at least! there 
should be a new trial. The Court should not go 
bE'hind the jury's finding. [MANN. C.J.-Suppose 
the prisoner believed facts which excuse him in law, 
but acted on other faets, and a mistaken belief in 
their relevanc~'?] It mal,ps no difference-Le1:ett's. 
('asf', eited in Cro. Car. 538. 

Book, K.C., for the Ct'own.-A reasonable belief in 
the inyalidit~· of a former marriage is a good dpfence. 
lnu'af'", Case j,; wrongl~' dpcided. ThE'l'e should ue 
a lW\\' tria I to d('cide the true issue. 

ClIr. aliI). VI/If. 

:\IANX, ('.J .. l'('ad tII(, following judgment :-In my 
OVilliOIl the (llH'"tion" m:l,ed in the case should ue 
answered u" follows :-(1) It was a good defence to 
the chnrgl' of bigamy contained iu the indictment that 
the 11('{'u~e<1 Mill! fide and Oil reasonaule groulllIs 
bplipyed that the dinn'cP granted to }Ir. Riggins haa 
lIot hp(,lI malle absolute. (2) No. Th(' l!>arned Judge 
shouW IlHye directed the jur~- that there was no 
e\'i(lellce upon which they could properl~- find that 
the aecu"l'd helll "uch a belief /)01/(1 fide an<l Oil reason­
ahle grounds. 

III lll~' opinion there is nothing in sec. 61 of the 
Crimes Act 1H28. the section creating the offence of 
,,-hich the accused was conyicted, which excludes the 
application of the general rule that a guilty intention 
is an element of every crime. Xor is there an~' other 
reason in law or public policy for holding that the 
crime of higalll~- is an excevtion to the rule. The 
authorities for the"e propositions are the English 
case of R. V. '}'0Is01l, [1889] 23 Q.B.D. lG8; and the 
decisions of this Court in R. v. JIeMaholl, (1891) 17 
Y.L.R. 335, 13 A.L.T. 32; and R. v. Adam8, (1892) 
18 Y.L.R. 566, 1-1 A.L.T. 79. The 'fluthoritr to the 
C(llltran' is the judgment of the Court of Criminal 
Appeal 'in England in- R. v. lfheat, R. v. Stocks, [1921] 
2 K. B. 119. A critical ('xamination of the judgment 
in that ease sholYs that. it was based upon a mistake 
a" to what had \)('en the grounds of the opinion of 
the Court in 'l'0/8011'.~ (Jase, (1889) 23 Q.B.D. 168, and 
in my opinion it should not now be followed in our 
Courts. 

This view determines the answer to the first ques· 
tion. It was suggested from the Bench during argu­
mE'nt that upon n critical analysis the subject of the 
prisoner's belief, as expressed in the question sub­
mitte<l to the jurr and raised in the case, might be 
regarded as a mixed question of law and fact. The 
most usual manner in which a decree nisi for dh'orce 
is no\\' made ahsolute is by the Prothonotarr entering 
upon tilt' petition a memorandum that he has made 
the decree absolute-s('e Marriage Act 1928, sec. 89. 
It appears from the notes of eyidence to which we 
haye hnd l'PCDUrSe that the accused stated his belief 
to be that au entry had not been made in the Court. 
Treating this as a reference to the required memo­
randum, there appears to be one case in which the 
absenee of a memorandum. eyen up to the date when 
the accused last went through the ceremony of mar­
riage, would not have the effect of making Mrs. 
Higgins' marriage with the prisoner bigamous and 
Yoid, namel~', a case in which the memorandum ought 
to ha,'e heen made. but through inadvertence or mis· 
take was not made-see Marriage Act 1928, sec. 91. 
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And therefore it may be said that the fact which the 
accused believed to be true was not one which, if true, 
would necessarily have established the innocence of 
the accused on the present charge. In my view, how· 
ever, having regard to the course of the trial in 
which the special instance referred to did not present 
itself to the mind of 'anyone, and to the fact that the 
accused could know nothing about the possibility of 
such a case, we are justified in favour of the accused 
in now treating the question submitted to the jnry 
as referring to a bona fide belief that the former 
marriage of Mrs. Higgins had not been dissolved. So 
interpreting it, ,I think the first question submitted 
to us should be answered in the affirmative. 

Turning to the second question, we find from the 
evidence that the accused, being then a widower, 
married in 1925 a Mrs. Higgins, who falsely repre­
sented herself to accused as a widow. Her real hus· 
band,Higgins, took divorce proceedings in which 
accused was joined as It co-respondent, and the' latter 
was present in Court when a decree ni8i was pro­
nounced. This decree was subsequently and in due 
course made absolute, as stated in the case. The 
accused married Mrs. Riggins again in October, 1929. 
He swore that thereafter when they qualTelled she 
said she was not his wife, because there had not been 
an entry in the Court in respect of her divorce. She 
repeate<l this from time to time. He did not believe 
her, "because she was a woman who would say 
" anything." 

In 1934, when he found that his wife was having 
intercourse with another man, she excused herself 
by repeating her former statement. He says he then 
believed it. He made no inquiry as to whether there 
was 'any truth in her statement. He said that it did 
not occur to him. In 1935 he met a Miss Deed, and 
in April, 1936, married her. He is a first constable 
of police and has been in the force since 1914. 

In my opinion there is no evidence here of a bonil 
fide belief based on reasonable grounds, and I think 
I should go further and say that the evidence, of 
which I think 'I have given an accurate summary, 
shows clearly that there was no bonil fide belief or 
reasonable ground, if any meaning at all is to be 
given to those words, but only an obvious desire to 
avoid knowledge. 

I think accordingly that the conviction should be 
affirmed. 

MACFARLAN, J.-In my opinion the conviction 
should be affirmed. I agree thnt there was no evidence 
on whkh a jury could properly find that the accused 
bona fide and on reasonable grounds believed "that 
"the divorce" of Higgins (the former husband of 
accused's wife) "had not been made absolute." 

Having regard to the form of the first question 
asked, I differ from the other members of this Court 
as to the precise answer to be given to it. I agree 
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generally with what has been said by the learned 
Chief Justice as to R. v. Wheat, R. v. Stocks, [1921] 
2 K.B. 119. I think, with respect, that much of the 
general reasoning and what appears to have been the 
actual ratio decidendi of that case are inconsistent 
with earlier English authorities, and in particular 
with Tol80n's Oase, [1889] 23 Q.B.D. 168; and Prinee'& 
Oase, (1875) L.R. 2 C.C. 154-8ee judgment ot 
Bramwell, B., (1875) L.R. 2 C.C. 154 at p. 175-as 
\vell as with the decisions of the· Full Court of Vic­
toria which were referred to by the Chief Justice. I 
.,ee no reason to dissent from the test of mens rea 
~so far as it goes) applied by the Court of Criminal 
Appeal, viz., did the accused have the intention to 
do the act forbidden by the statute? But if the acir 
forbidden by the statute is as there stated-" being 
"married, to marry another woman during the life- . 
"time of the former wife "-1 should have thought 
that on the facts supposed the prisoner had not the 
intention to do that act. 

Putting aside cases where the act forbidden is 
wrongful in itself (apart from the crime charged or 

c. the particular statute) and certain special cases such 
as those of the class of Prince's Case, (1875) L.R. 2 
C.C. 154; and Ban1. of New South Wale8 v. Piper, 
[1897] A.C. 383, which depend on the construction of 
the particular statute, the law, in my opinion, stands 
thus- (1) It is a good defence to a criminal, charge 
if it bf' established that the accused bonO, fide and 
on reasonable grounds believed in the existence of a 
fad which, if true, would render his act lawful. (2) 
It is not suffil.:ient to show merely that the accused 
bOllu fide and on reasonable grounds believed in the 
existence of a fact which he bonO, fide and on reason­
able grounds believed would render his act lawful. 
\ 3) Still less is it a defence to show that he bon4 
fide and 011 reasonable grounds believed that some 
fact or other-he does not know what-existed or 
did not exist, and that he believed that the existence 
or non-existence of that fact (whatever it might be) 
rendered his act lawful. 

The special finding of the jury (if it stood) is not 
sufficient, in my opinion, to bring the present case 
within the first of the above positions. It falls, if 
not within the second, then within the third of those 
positions. '.rhe instances of LOl1ey'8 Oa8e, (1812) 
Russ. & R. 237; and Earl RU,88ell'8 Oase, [1901] A.C. 
446-cited in R. 17. Wheat, R. v. Stoek8, [1921] 2 K.B. 
119-suggest that to some extent the judgment of the 
Court in the latter case may have proceeded on the 
second and third principles above stated. , 

I may illustrate the difference which I desire to 
bring out thus: A man charged with bigamy shows 
that he had been informed by someone whom he might 
reasonably believe (e.g., a solicitor) that .his· prior 
marriage was void because the officiating clergyman 
had not put a stamp on the malTiage certificate. It 

u 
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during the existence uf that marriage he goe..: through 
the form of marriage with another woman, it is in 
my opinion dear that it would be no defence to a 
charge of bigamy that he bOna fide and on rl'ason­
able grounds, believed that his prior marriage was 
for the reason stated void. He had made merely a 
mistake of law. Recause e\'Pn if the supposed faet 
existed (that i..: tu "ay, even if the offieiating clergy­
man had not put a stamp on the marriage eertificate), 
that would !lot have rendered the earlier marriage 
void, and so would not have made his act in going 
through the form of marriage with Hnother woman 
lawful. HI' eannot avoid that position by snying (I 
assume that his evidence is accepted) : .; I believe thnt 
"owing to the lack of somp formality or other (I don't 
"know what) required hy law. m~- fOl'lllP), marriag(' 
"wns invalid:' E'o)' he thl'n fails to show that his 
mistake was iu wrongly believing in the existence (or 
nou-existeIl(:p) of a fact which, if it existed (or did 
not exist), would in truth have rendered hi:'1 act law­
ful. 

E'or the reasons given, I am of opinioll that both 
questions asked by the Speeial Case should be 
'answered in the negative, and that on hoth grounds 
the conviction should he affirmed. 

(lA VAN IHJPPY, .T., read the following judgment: 
III my OVillioll tllp lparned trial Judgp. in asking 
the jury the question, "Did the a('('us~'{l at the 
"time of going through a form of maniage 
,. with Mi~~ Deed believe /Jona fide and on reason­
"aule ground" that the divo1'ee granted to ~Ir. 

., Higgil1s 011 27th April, 11)28, had not hpI'll made 
" absolute'!" was asking as to the acCU~p(rR helief 
in the existence of a fact, namely, the fact that ail'. 
Higgins' divorce had not been made absolute. and if 
such fact existed it would have prevented aceuspd's 
marriage with Miss Deed being a criminal offpncp. 

The jury answered that question in the affirmativp. 
and the first question we are asked in the Special 
Case is-" Is it a gOOd defence to the eharge of 
"bigamy contained in the indictment that the accused 
"bona fide and on reasonable grounds believed that 
;. the divorce granted to Mr. Riggins had not bCC'1l 
"made absolute'!" 

In R. v. McMahon, (1891) 17 V.L.R. 335, 1;~ A.L.T. 
32, this Court, apparently applying R. v. 'l'o18on, (1889) 

23 Q.B.D. 168, intimated that evidence of statements 
made to the accused by his first wife that she had a 
husband alive When she purported to marry him, and 
therefore that their alleged marriage was void, were 
udmissible in evidence as a step towards proving 
Wllnt of criminal intent on the part of the accused. 
III R. v. A.dams, (1892) 18 V.L.R. 566, 14 A.L.T. 79, 
this Court again had to consider the section, and 
apparently approved the proposition that if a prisoner 
have a bOna fide belief Upon reasonable grounds of 

:l faet whieh would have rendered his first marriage 
invalid, the jury might properly find him not guilty 
of hh~UIny 011 the ground that there was no mcn8 rea. 
Tf we are to proceed Oil the same principle, we should, 
I think, answer the question in the affirmative. 

J<'or the Crown, however, it was said that the uedNioll 
of the Court of Criminal Appeal in R. v. Wheat, R. v. 
8tock8, [1H21] 2 K.R. 119, i~ not consistent with thc 
view formerly taken by our Pull Court, and that we 
should therefore no louger lldhpre to that view. It 
should he oh"eJ'n~ that the fact, tlIP lleIief in which 
was rplied on, was different in the three eases. In 
R. L'.Tol.~oll. (1889) 23 Q.R.V. Hj8, the defendant 
bPliev\'d her hushand was dead; in R. v. Wheat, R. v. 
Stocks. [1921] :.! KB. 119, the husband helieved he 
had heen divorl'cd from his first wife; in the present 
case the husband heliev!'(l that he had never been 
married to hi" first wifl' because her hushand was 
living a11l1 the divorcp from him had lIot be completed 
by the decree nisi havin,g become absoluh'. 'rhis 
last POSitiOll, which had also been that in R. v. 
Thomsoll, (1905) 70 .J.P. n. was specifically men­
tionerl in H. 17. Wheat, R. c. ,'-Itoc7~.~, [1921] 2 K.B. 
ll!l. 8ml the Court rdrained from expressing all 
opillion 011 it. whilst intimating that it might be im­
possihle to reconcile the decision of the Common 
Sergpant ill R. D. 7'ho1f18Utt. (1905) 70 .T.P. 6. holding 
the rJpfentlullt's iJclief :l go()(l defenee. with the decision 
they were thpll giving. 

In my Opillillll the langunge of sec. tU of the Crimes 
Aet 1921' (loes raise a real difficulty. I do not pro­
ll'Ol';e, however. to ('xamille it for myself at length, 
,.:illCl' I think the eOllstruction which the Crown 
,.;uggestpd il'; not consistent with the judgment of the 
majority in R. 1'. Tol·~OI/. (1889) 23 Q.R.D. 168, and 
that therefore we flhoultl feel under no obligation to 
depart from the view heretofore taken by our own 
C011l'tS. I alii all the more content to take this course 
because the result that might easily spring from a 
eontrary view are so ~hoeking as to produce a natural 
awl prOllpr desire to struggle against it where the 
lrmguagp i~ at all duhious. 

'fhe second question asked in the Special Case is: 
., Should T havp direded the jury that if they found 
.. that tile' aceused did hold such a belief bOna fide 
.. ,llld on reasonahle grounds the verdict should be 
"not guilty?" 'I'he answer to this question should 
he "=,,"0:' 'I'he evidence of belief is of the flimsiest 
,lescription, hut it may be that it was enough to 
justify leaving to the jury the question whether the 
defendant bona fide believed that the decree had not 
IIp(,ll made ahsolute. I am of opinion, however, that 
no reasonahle body of men could find on the evidence 
that sueh a hdief was reasonable or held on reason­
able grounds. That the belief should be held on 
reasonable grounds is a necessary part of the defence 
according to the authorities, and I therefore think 
that the trial .Tudge ;;lIouId bave told the jury that 



November 9 [1937] .. THE ARGUS .. LAW REPORTS 571 

since there was no such evidence they should dismiss 
the consideration of the suggested defence from their 
minds. 

~IANN, C .• T.--The questions will be answered ns 
"tated by me. and the conyiction affirmed. 

Questions answered. Conviction 
a,ffirmed. 

[Solicitors-For the prisoner. Clarke and Ness: for 
the Crown, Menzies, Crown Solicitor.] F. D. CoS. 

Before Lowe, J. June 24, 29. 

MEYER v. THE MEDICAL BOARD OF VICTORIA. 
1ll edical Practitioner-Re.qistration-Five-year C01trSe 

of studies -- Inclusion of studies dOne in non­
reciprocating country-Medical A,et 1928 (No. 3730), 
seC8. 13, 14. 

An applicant for registration as a medical prac­
titioner had passed through a regular course of 
medical and surgical study of more than five years' 
duration in Germany, Germany not being a country 
in which reciprocal rights are granted to Victorian 
practitioners. Having spent about twelve months in 
medical study in Scotland, he obtained certain Scottish 
qualifications, and was registered as a legally quali­
fied medical practitioner in Great Britain and Ireland. 
The Board refused registration, on the ground that, 
in its opinion, the five years' study required by the 
M!O'dical Act 1928, section 14 (1). must be passed in 
a school recognise~_ by the Board under section 14 
(2), and the absence of reciprocity excluded German 
schools from that category. Upon apPE'al to a .Tudge 
of the Supreme Court,-

HeltT, that section 14 (2) applies only to cases under 
par. 13 of the Fourth Schedule, and that the aplllicant. 
being qualified apart from par. 13 and having satisfied 
sE'Ction 14 (1), was entitled to registration. 

APPEAL under Medical Act 1928. 
Moritz Meyer made application to the Medical Board 

of Victoria for registration as a legally qualified 
medical practitioner. The Board refused the appli­
cation, on the ground that there was no evidence that 
he had passed through a regular course of medical 
and surgical study of five or more years' duration 
within the meaning of the Medical Act, the opinion 
of the Board being that, under sec. 14 (2) thereof, 
the Board is forbidden to rE'Cognise any school of 
medicine of any foreign country wherein practitioners 
registered in Victoria are not, by virtue of such 
registration, and without examination, entitled to 
practise. Germany is not a country which has con­
ferred such n right upon Victorian practitioners. The 
applicant appealed to a Judge of the Supreme Court. 

Herring, K.C., and Barnaby for the appellant. 
Joske for the respondent. 
As to jurisdiction upon appeal, the following were 

referred to :-McCullin v. Crawford, (1921) 29 C.L.R. 
186, 27 A.L.R. 169; In re Vexatious Actions A,ct, Ex 
parte Boaler, [1915] 1 K.B. 21 at p. 32; De Bingham 
v. London Life Association, [1915] W,N. 165. 

Our. adv. vult. 

MEYER v. MEDICAL BOARD OF VICTORIA 

LOWE, J., read the following judgment :-This is 
an appeal from a decision of the Medical Board of 
Victoria, refusing to register the appellant, Moritz 
Meyer, as a legally qualified practitioner, on the 
ground that there was no evidence that he had passed 
through a regular course of medical and surgical study 
of five or more years' duration within the meaning 
of the Medical Act 1928. The appeal is brought pur­
~uant to sec. 9 of the Medical Act 1933, and is in 
the nature of a re-hearing. It is my duty now to 
inquire into' and decide upon the appeal. Before me 
the ground taken by the Board has been again insisted 
on, and it has been argued that the Board could 
lawfully have come to no other decision. Apart from 
this ground, it is not disputed that the appellant is 
entitled to registration. It was further contended 
that the decision of the Board upon this ground was 
as to a matter solely within the jurisdiction of the 
Board, and that it was not competent for me to disturb 
it. Section 14 (3) of the Medical Act 1928 was relied 
upon to support this argument. Without debating 
the matter further, I have no doubt that I am not 
bound by the Board's decision in this matter, and that 
I must investigate and determine the matter for 
myself. 

I must therefore consider the relevant legislation. 
Section 13 of the Medical Act 1928 provides­
"Subject to the provisions of this Part every person 
"possessed or hereafter becoming possessed of any 
"one or more of the qualifications described in the 
" Fourth Schedule to this Act who proves on personal 
"attendance to the satisfaction of the Board that 
"the testimonium diploma licence or certificate testi­
" fying to such qualification was duly obtained by him 
" after due examination from some university college 
"or other body duly recognised for such purpose in 
" the country to which such nniY('l'sity college or other 
"body belongs shall subject to the provisions of this 
"and the next succeeding section and of the said 
" Schedule be and be deemed to be entitled to regis­
"tmtion as a legally qualified medical practitioner 
"and shall receive from the Medical Board a cel'­
" tificate of qualification." 

The next succeeding section (14) provides-" (1) 

"No person whosoever shall be entitled to be regis­
"tered as a legally qualified medical practitioner or 
"to receive a certificate of qualification unless he 
"has passed through a regular course of medical 
"and surgical study of five or more years' duration. 
" (2) No school of medicine or university or college 
"or other body in any country other than Great 
"Britain Ireland or any British possession shall be 
"recognised by the Board for the purposes of this 
" Act unless it appears to the Board that registered 
"legally qualified medical practitioners of Victoria 
"are by virtue of being so registered and without 
"fnrther examination entitled to practise their pro-
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