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the fourth plea, the Full Court's judgment gave no 
separate consideration to the fifth plea. 

In our opinion, we should not here deal further 
with the question of the interpretation of sec. 63 
(2) of the Act, because the defendant's liberty to 
amenu his pleas remains, and a perfedly good 
formal plea may be pleaded by strictly following the 
terms of the "ection, without unnecessary and dan­
gerous flourishes. It is seldom satisfactory to 
determine questions like the present upon demurrer. 

'.rhe appeal should be dismissed. 

lSolicitors-For the appellant, ~orton, i::lmith amI 
Co.; for the respondent, Kennedy, Daniel and Co.] 

G. E. S. 
[On July 13, the Privy Council refused an application for specjal 

leave to appeal.] 

FULL COl:RT - (Latham, C.J., 
Hich, lJixon, BYa tt and 

:He.riel'l:an, JJ.) 
(Melbourne and Sydney.) ) .1 tlue 1--1. 

;July 2K 

RIVERINA TRANSPORT PTY. LTD. v. THE 
STATE OF VICmRIA and Another. 

U(Jn~titutionul law-Freedom Of trrtde rtntl intcrC(JIU'8C 
-A.mong f:!tates-1'ransport. regulation - Commcr­
cial goods vehicle-(Jompt[{8ory licelb(;C-1'ral!sport 
Rcgulation Boal'd-Licencc for -interstate wrriuyc 
of good8--Reful5ul by Bo(tl'd-Discrimiuatiolt (IS bc­
twcen f:!tatc8 - ()olllmomvcalth (Jonstittttloll. 8ee,~. 

tl2, 10'2-Tmfl"jiOl't Regulation ~1(;f 19;)3 (No. 4UJS, 
ric.), J'art 1J.-Valid-ity Of. 

The 'l'rallsport Hegulatiou Act HnlB (\,ittoria ) 
IJl'ovides, ill 1'art H., that a commerdal g()otis yehich' 
shall Hut oventte 011 any public higlnnlY ulll('~~ it i~ 
lkellseli. and the '.rranSllort Hegulatioll Boarll j" 
empowered to graut licellces, and is tlireeted to tak" 
into consideration the adyantllgl'~ of the llro)J{)~l'd 
Hen-ice and the convenience to lie afforded to till' 
public, the existing transportation senice and it,­
adequacy and the effed upon it of the proposed :51'1'­
yice, the condi tiOll of the roads, aud the chara(ter, 
(lUalificatiom:, and financial stability of the applicant. 
't'he '1'rallsport Hegulation ,-"-ct 1935 provides that 110 
decision of the Hoard as to granting or refuRing a 
licence shall have any effect until reviewed hy the 
Govel'uor-in-Council. 

A carrier operatillg regular senice,; for tlH' l'aJ'­
riage of goods iu commercjal gOOUR vehicles IlPt\\'eeu 
.:\Ielbourlle nnd places in the HiYl'l"intl distrkt of Xt'''' 
South 'Vale",. a]lplied for a licence. and the Trans[Jort 
Regulatioll Board refused to grant a licelH'e iu l'\'SVl'('t 
of any vehicles operating interstatp, 'rIlE' reinsnl \Y<l~ 
approved by tllp (~overi!Or-in-C()illlcjl. 'rtw earril'J" 
hronght an ;tction for a declai"iltioll tlIat l'art H, or 
the Act i~ voii!, aurl tiIat the acts of tlip Hoanl <l1II1 
of the Governor-iu-Couneil were unlawful as ol1erntiug 
in eontran~lltioll of seetion n2 of tlIe COlllJlloll\\'eaItlI 
Constitution. 

The plaintiff ('oJllvlained that the licellsing lll"O­
vhdons of the Act imposed restrictive conditiolls 
upon interstate carriage of goods. and made possiblp 
au illega I diRcriminntion against interstate tl'a<1e and 
('OlllllIt'l'(·P. 'rh" ]Jlaintiff also cOllllllailwd tbat then' 
waR ;t praetiee of discrimination ill tlIP admini"trn­
(ion of the Ad by tlIe Board, as appron~d by tlIP 
Go,:ernor-in-Council, in that apvlications ill respeet 
of lllterstatc services were being uniformly refused. 

and II'cre dealt with upon a footing different from 
aml less favourable than were those relating to ser­
\'ice,~ \vithiu Yidoria.-

H dd, following Re,!' v. j"izzard, 50 C.L.H. 30. 
l1934j A.hR 16: and .Iames 'D. The C011llnOlul'ca/tll. 
lH)3H] A.C. ms, tlIat the Act is valid. 

J'cr Latham, C,J.-Bvell as,;ullIiug the alleged 
(liscriminatory llOlicy ill tIle atlmillistratioll of the 
,"-et to have been establi~hed. the plaintiff had no 
cause of action arising tlIerefrolll t:ognizable iu it 
court. 

l'('}' Hich, J.-The evidencp did not dil;dose all,\' 
design to obstruct the flow of goods acro"" the horder. 
01' to increase the movement of goods within till' 
~tate at the expense of traffic across the uoundaries, 

p~,. Dixou, 1']Yatt and l\feTiermm, JJ.-'l'he ::;tatutt' 
being held valid. the facts disclosed 110 legal basis for 
granting relief to the plaintiff agaiust its operation. 

Per Latham. C.J.-Xeither a Federal statute nor 
a State statutp will be innllid on the sole ground 
that it discriminates, or llwkes it possible for au 
administrative authority to \li"lTilllinntt'. betwPl'll 
iutprstate alHI intrastate trade amI I·Ollll1!erCl'. for till' 
('o]]:;titutiou does not make n b~("ll('e of lli~crilllina t iOIl 
the te~t of validity, hut n llSt'IlCP of restl'ietioll UpOll 
the freedom of trade aud COllllllPrt:e as at the frontier, 
Hectiou tl2 of the Com;titutioll (Ioes not deal with 
dberilllillatioll ill the adlllillil,;tratiou of ynlid lpgb­
In tioll. In such H (·ase. if the frt~t'r1om declared by 
scdion H2 is rpstrietE'<l: lpgislation by the (':Ol1!lllOli­
wenlth Parliament will be required to remedy it. 

Per I<]Yatt, .J.--In the caHe of infriugement of se('­
tiOll 1)2 by hostile (lis(Til1!ination 011 the part of tll(' 
t'xPclltivp or 'Hlmilli~trntjy .. organs of a ~tate ill 
rplation to fl'ee(lom aR at the frontit'l'. the n'mp(l~' i~ 
withill tlH' )lO\\,N of tllt' l.figli Court. I.egiRlation h~' 
thp COllllllOll\l'ealth Pnrlialllent i~ Ilot thp soh' rpllled~·. 

Tli(' Hctitlll "'as tli"mi,!'IE'(l. 

TRIAL OF AC'l'ION referred to Full Court. 
Riverina 'l'rHlISllort Pty. Ltd.. It Company illcor­

lloratetl in Victoria. operated regular services solely 
for the earriage of goods in commercial goods vphil'le~ 
between ~Ielbourne fllld places ill Ne,,' Sonth 'Vale;,;. 
and hetwet'll Geplong and places in New South 'Vak~. 
It also operatetl H l"l'gular service for the carriage of 
milk iu commprt:ial goods yphides IJetween Trafalgar 
awl .:\It'lboul"lle. ill the ~tate of netoria. 'l'IJe ('0111-

jJallY hdd licellee~ undel' tlIe Sta le Trall~llort (Co­
ordination) .lct 19:U of New ~outh 'Vale~. in rpspeet 
of its operatiolls in that State. 'rhe COlllpany alleged 
that the officer, of the Transport Regulation Board, 
illt'orporated umIt'r the Transport RegulatioJl Acts of 
Yietoria, stopved H!" vehicles in the course of their 
iIJterstn te jourlley~. and inspected the goods cn rried . 
aud prosecuted tht' Company an(l its drivers for 
alleged contran'ntiollS of Part IT. of the Transport 
Hegulation .lCt 193a of Victoria. Th .. ('omvall~' hHlI 
applied to the BO~ll"(1 for licences under Pn rt n. of 
tha t Act, and thp Board l't'fused to grant licen('t'~ ill 
re,;pect of any of the yehic-Ies operating iutl'r;;ta !t •. 
and the Goyernor-in-Council approved of Ruch re­
fusal. The Company thereupon hrought an action ill 
the High Court against the State" of Yictol'ia and th(~ 

Board, alleging that Part n. of the Act mentionpd \y;lH 
mnllt' to operate in a lIIanner contrary to tI](' COlll­
mOllwealth Constitution, by prohibiting the carriage 
of goods between Victoria and other Statps by COIII-
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lllercial goods vehicles, and that, in ~o fur as it so 
operated, it was invalid. The Company sought a 
declaration that Part n. was void; and, alternatively, 
that Part n. was void so far as it prohibits the 
operation of commercial goods vehicles in the plaiu­
tiff's interstate services. Declarations that the ads 
of the Board and of the Governor-in-Council approy­
ing of those acts wcre unlawful were also sought, 
and injunctions. 

'1'he defendants in their defence denied in sub­
Htance the allegations of the plaintiff. 

By the 'l'ransport Regulation Act 1933 (No. 4198) 
it is provided that a commercial goous vehicle shall 
Hot operate on any public highway unless licensed 
by the Board constituted under the Tram;port Regu­
lation Acts, and upon the application for a licence the 
Board is uireded to take into consiueration the 
advantages of the In'oposed sel'Yice anu the eon­
venience to the publie, the existing service in rela­
tion to its adequacy and probabilities of improvement 
to meet public demands, the effect upon existing 
services of the one proposed, the benefit to any par­
ticular district, the condition of the roads, and the 
character, qualifications anu financial stability of 
the applicant. 

By sec. 37 of that .\et Caddea by Act No. 4298) 
it is prodded that 110 llecision of the Board shall 
have effect until approveu by the Goyernor-in­
t ~ouncil. 

TIle actioll was tried ill ~ydney, before Evatt, J., 
Oll 5th, 6th and 7th April, and, after the close of 
.,vidence, }~yatt, J., directed that the case be argued 
before the Full Court. 

}l~rom the written decision of th., Board refusing­
the licence, it apveared that the decision was based 
upon a consideration of the ordinary ease of com­
petition for genoml goods haulage between tlw 
normal and sutlicient railway seTyice anti thc parallel 
road service, and the effect of discontinuing the road 
seryice UPOII the fio,y of traffic to 'Melbourne. The 
Board found that there was no area in Riverina with 
a natural fiow of trade to Melbourne from which the 
raihnlY rates to i\Ielbourne would be more than the 
railway rates for canying the goods to Sydney: and 
tlms that tIle exclusion of road transport would not 
din~rt trade from Melbourue. and therefore that the 
(luestion was one of normal competition between daily 
g-oods services by the milways and p>lrallel goods 
haulage of less frequency OJ] the road. The Board 
expresse(} the desire to assist in (}eveloping co­
ordilHlted carriage into RiYerina from the Victorian 
railheads to enable consignments to hp despatched 
from Melbourne to VI aces in Riverina outside the 
area of prohibited road carriage under the laws of 
New South Wales, and it declared that the Railways 
Commissioners' policy of reduction and generalisation 
of rates would snfpgunrrl the normal flow of traffic 
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to Yictoria, and that the application for licensing 
interstate carriage was not different from normal 
applications for competitive parallel haulage. 

At the hearing before Evatt, J., the Chairman of 
the Board (Mr. P. D.· Phillips) gave evidence that 
the Board, in reaching its decisions, applied the same 
principles as had been applied in the case of applica­
tions for services within Victoria. 

Fullagar, K.O., and Sholl for the plaintiff.-The 
Court is invited to reconsider Rem 'L'. Vizza~'d, 50 
C.IJ.R. 30, [1934] A.L.R. 16. In any event, interstate 
freedom of trade and intercourse has been interfered 
with here, for trade between Victoria and Riverina 
has been arrested, and trade which formerly went 
to Melbourne now goes to Sydney. The Transport 
Board has discriminated between intrastate and 
interstate trade, by applying different principles in 
eonsiderillg applications for licences. An action is 
the appropriate remedy, because in effect the Act 
itself prohibits the interstate trade. Where all 
administrative act infringes sec. 92, the relevant 
legislation canllot be lawfUl authority for that act. 
Behind all the cases were two different ideas. From 
the viewpoint of the sender of goocls, the blockage 
of his freedom nnder sec. 92 is only partial; but 
from the viewpoint of the person engaged in trans­
porting the goods, his free(lom is directly interferell 
with-IViUanl v. RawsolI, -±S C.L.R. g16, [1938] 
.LL.R. 209; .Tames v. The Commonwealth, 55 C.L.R. 
1 ut pp. 47, 48, 51 and 58, [1936] A.L.R. 333; Acts 
Interpretation Act 1930 (No. 3930), sec. 2. The 
tltatute must be read down that it shall not infringe 
the Commonwealth Constitution. If this Act contained 
discriminating provisions with rpgard to licence fees, 
the licence pro"isions would not apply to interstate 
operaton;-Jio,l' v. RObbin.8, (1908) 8 C.L.R. 115, 15 
.\.L.R. 112; W. and A. 11fcclrthul' Ltd. v. Queens­
land. (IH20) 28 C.L.R. 5HO, 27 A.L.R. 130; Pealt1tt 
Board v. Roc7;;hampton Harbour Board, 48 C.L.R. 
2(j6, [UJ33] A.L.R. 161; WiIlard v. Rau:8on, 48 C.L.R. 
::16, 11933] A.L.R. 209. .\11 the recent cases have 
recognisecl that interference may be effected either 
b~' legislation or by executive action. If any 
aciministratiye act interferes with the liberty COIl­

ferrecl by tlee. 92 it is innllid, even though the 
>itatnte nncler which it purports to )](' done is valid. 
li\IeTlI~RNAN, i .I.-Peanut Board '1:. Roc1charnp to It 
J[ (/rbour Board, 48 C.L.R. at vage 284. [1933] A.L.R. 
at Hl6.J '1'he Act cannot operate so as to attnch 
vellal consequences to an executive infringement of 
~e(·. D2. [LATHAM, C.J.-Jame8 '/). Commomcealth, 
5:; c'L.R. at page 56, [1936] A.L.R. at page 342.] 
Hostile treatment b~' a Stn tp of interstate trade is 
prohibited by sec. 92. 

TVilbur liam, K.C., and T. W. Smith for the State 
of Yictoria.-The Yaliclity of the Act cannot be im­
pugned, in view of R. v. Vizzard, 50 C.L.R. 30, [1934] 
A.L.R. 16; and .lames v. Commonu:ealth, 55 C.L.R. 1, 
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[1936] A.L.ll. 333. As the Act is a mere licensing 
Act, the mere refusal of a licence to particular car­
riers does not contravene sec. 92. All that sec. 92 
postulates is freedom of trade, (;ommen:e and inter­
course, not freedom of the instruments of trade-­
R. v. Vizzard (supra); James v. Corn-manwealth 
(supra). Freedom of trade does not involve im­
munity of traders from general legislative control by 
tile State. The plaintiff must prove that there has 
been interference in fact with passage of goods across 
the border. Any system of licensing must involve 
discrimination between those carriers who are per­
mitted and those who are refused the use of the most 
convenient route. This limits the choice to the 
trader, that he must use a certain channel, and not 
necessarily the one most convenient to him. Any 
system of control by a State is limited to its own 
territory. Carriers from bordering States may obtain 
as of right 11 licence to enter Victoria am1 eonnect 
with tlle Yictorian system. Discrimination does not 
illnllidate the Act unless it is discrimination directed 
to impair the free passage of goods at the border. 
The plaintiff's complaint is really against the action 
of the Gov('rllor-in-Council, the Board's action lwin,t.;' 
mcrely a recomlllendation which may be ratified or 
reyersed, and the motives, legality and propriety of 
the Govel'llOr-ill-Couneil are not proper subject fur 
inquiry in a court of law-The Vict01'ian Stercdol'ing 
00. Pfy. Ltd. v. Dignan, 46 C.L.R. 73, [1932] A.L.R. 
22. '1'he administration of the statute cannot make 
a valid statute invalid. If the administrative act 
is contrary to sec. 92 it alone is ultra vires, and the 
remedy sougllt in this action does not lit'. 

Herring, [(.C., and Sm'ith for the Transport Hoard. 
-.\~pplying tht' tests laid down in R. r. I ~ i.cz(tnl 
(supra) and .!ames v. COll!1nonlceazth (sill/m), tiw]'c 
is here no dis('rimina tion, and sec. !l2 is not infringed. 
'l'heAct itself is valid, and the Board had power 
to refu~e all licences, so that there can be no dis­
('riminatioll which is relevant here. The real dis­
crimination is 1I0t against interstate hauliers, but 
against long-distance hauliers, in favonr of radius 
hauliers, and the railways. Co-ordination of tl'anf<­
lRH't is desirable, and in the long run interstate trade 
will Hot be imp(~r1ed but facilitated. 

Teecc, ICO., and LeaveI' for the State of New South 
Wales interyening.-'l'he Board's act was perfectly 
legal. In considering the grant of licences no iuter­
state trader has been discriminated against mt'rely 
because of his interstate character. '1'he eriteriou 
hi each case was substantial advantage. The mere 
l'reSf'Ilce of discrimination is not decisive on tIll' 
question whether the Act infringes, sec. 92. 

Fltllagal', ICe., in reply, referred to Clyde Engineer­
ing Co. Lt(l. v. (jowbtt1'n, 37 C.L,R 466, [1926] A.I".R 
214; and H. r. 1JI[c[(ay Pty. Ltd. v. lbmt, 3S C.L.R. 
308, [1926] ~LL.R 393, 

Cur. adv. vult. 

The following written judgments were delivered:­

LA'fHAM, C.J.-'1'his case comes before the J<'ull 
Court upon a direction made by my brotller Bvatt, 
under sec. 18 of the .Tudiciary Act 1903-193.J.. 

The Victorian Tl'lIn~port Regulation Act 11)33, see. 
:;3, provides that a eommercial goods yehide shall 
not operate on allY public highway unless sueh 
yehide is licensed in accordance with the Act. 'l'he 
defendant, the Transport Regulation Board, is em­
powered by the Act to grant or refuse licences. The 
plaintiff, which is engaged in the motor carrying busi­
ness, particularly between Melbourne and the 
Hiverina district of New South Wales, applied for 
licences for its vehicles. 'fhe applications were re­
fused. and the Governor-in-Council approved the 
(lecisioll of the Board. 

The Board is l'lltrusted \\'Hh pl)\\'ers of organisa­
tion and eo-or<iillation of motor tl'anSllort in Yietoria 
umler a licensing ~ystem. Sec:tion 26 of the Act 
requires the Board to take into consideration the 
matters there mentioned in dealing with applications 
for licences. ender the 193;) Act, sec. 4, it is pro­
Yided that ,. 110 decision of the Board granting 01' 

.. refusing to grant any application for a commercial 

.. vassellger vehicle licence or a comlllercial goods 

.. vehicle licenee 01' l'('voking or sllspenclillg any such 
'.' licence shall IHlve allY force or effect until such 
.. decision is reviewed by the 00;-('1'1101' in Coulld!." 
Tht' sectioll also provides tllat, in reviewing any 
decision the "(ioverllor ill Coullcil lllay by order 
"withill six months of the Board giving a decision­
.. (a) approve the decision of the Board; (lJ) disap­
.. prove the declsioll of the Board; 01' (c) make any 
.. determination in the matter ,ybieh the Board might 
.. have made aud ('\-cry such ortler shall be giYen 
.. effect to as soon as may he \l~' the Board." 

'I'he plaintifr~ :lllPlications related to SOllle tIYl'uty­
s('Yell c0I111nerdal goods vehicles, \yhkh it had been 
ll~ing for the purpose of carryillg goods between :\lel­
\Jonrne and districts in the Riverilltl, in ~ ew South 
\\' ales. On 13th .June, l\J35, the Board refused the 
applications. The Act of 19:15 CHme into (llleration 
011 2ud October, 1\335, (lIId contained the llrovisioll 
gidng the Govel'llor-in-Council the power of reyieIY 
t" which I haye already referred. ,\lllllicllllts who 
had been llll~nCCl'",sful were giycu n furthe\' oppoJ'­
t unity of apvlying for licences, aud on 4th Decl'mber, 
1\335, seyeral applications wcre made llY the lllnin­
tiff, aud were again refused by the Hoard. The. 
chairman of the }loanl, :'\1r. P. D. Phillips, was ('alled 
us a \\'itlless ill this ndion, aJl(I he gave ('\'idpl1c(' that 

the Board, in J'('lH'hillg its deei:'iions, apvlit'd tllP 
same prineilllcs as had been :lvplied 10 ll]>j)lieallt,.; 
for services within Yictoria. The result of tlll' Hj)j)li­
catiolJ of these principles was that. ill till' opinioll 
of the Board, it ,yas proper to refuse all the plain­
tiff's 11 pplica tions. 
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On the 24th January, 1936, the Governor-in-Council 
approveu the refusal of the Board to grant the 
applications. 

The Cabinet considered the policy to be applied in 
relation to the regulation of motor transport, and an 
:\l1l10Ull~emcnt was mauc by the Premier on 4th 
:\Ial'{:h. 1936. which induded the following statc­
llH'llts :--

Ril"erilla Ua8eg: '1'11<' <lecision of the TranRpol't 
Bon rll ill Riverina cases to stand. 

Hood, Iiaulier8: Operators who were rnnning ill 
_\ugu~t. 1933. and WllO provided rc-liable, efficient illld 
l'Pguln r servicps. will be' gm Il ted licences to continUl' 
011 till' route or routeR upon which they were theu 
operating. 

'l'he Board, in ac('ordallce with the directions COli­

tained ill thiR statement. has npplied and proposes to 
('ontinlle to npply the polky adopted by the Cabinet. 

The plaintiff complains thilt applications such as 
those of the plaintiff for commercial goods vehich· 
licencps in respect of interstate servi('es have been 
uniforml~' refUSed b~' the Board. whi1e applications 
for lkem:es for routes ('omparilble in length, and 
other relevant characteristics, have been granted in 
respect of services confined to Victoria. It is said 
that the policy of the Government and the decisionR 
of the Board in conformity therewith mean in prac­
tice that no interstate licences will be granted at 
all. It is further complained that the concession in 
fRvour of services operating before August, 1933, has 
heen limited to services operating within VictOria, 
:md that therefore applications in respect of inter­
state Rervices are dealt with upon a footing different 
from, and less favourable than, that upon which 
applications relating to services within Victoria are 
l1ealt with. It is argued that there is accordingly 
a prncticp of discrimination in thp administration 
of the Act hy the Board which entitles the plaintiff 
to a remedy because sUe'h discrimination is forbidden 
hr sec. 92 of the Constitution of the Commonwealth. 
which proYides that "trade commerce and inter­
,. course among the Rtntes whether by means of 
., internal carriage or ocean navigation shall be 
., absolutely free." The plaintiff claims declarations 
tha t the Acts are invalid either 'in toto or in so far 
ns they prevent the plaintiff from carrying goo<1s 
interstate: that the refusnl of the Board to issue 
licenceR and the approval by the Governor-in-Council 
of that refusal are unlawful: that it is lawful for the 
plaintiff to operate its motor vehicles in interstate 
services without any licencp: and e'onsequentiaJ in­
junctions. 

It was first contended that the Transport Regu­
lation Act was invalid, because its licensing pro­
visions imposed restrictive conditions upon the inter­
state carriage of goods, and because they were such 
as made possible an illegal discrimination against 
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interstate trade and commerce. It is impossible to 
accept this contention. In Jamc8 v. Thc Oommon­
IGCaltll, 55 C.L.R. 1, [1936] A.C. 578, [1936] A.L.R. 
333, the Privy Council considprel1 the whole question 
of tbe meaning of sec. 92. 'l'heir Lordships ex­
Vl'essly approved the decision ill H. 1:. Fi.zzard, E,T 
parte Hill, 50 C.L.R. 30, [19341 A.L.R. 16, which 
raised the question whether the Rtate Transport (Co­
ordination) Act 1931 (New South Wales) contra­
\'(,1IP(1 sec. fJ2. The Court held that the reasoning of 
the majority of the Court, holding that the Act was 
\';1 lW. ,Y<lS correct, and expressly approvcc1 the judg­
IIlPllt of Emtt. J. It is not possihle to distinguish 
this New Ronth 'Vales Act from the Victorian Act, 
Hlluer which the question arises in the present case. 
1 t must therefore be acceptec1 as a basis of any judg­
llH'llt in the present case that the Victorian Act is 
I"<lli(J. 

:\1,1' brotl]('r Evatt has referred to the Court all the 
t'yidellee ill the case, and the Court is in a position 
to (lptt'rmille all the questions whirh are raised b~­

tIlt' p\'i(1ence in relation to the pleadings of the 
pmtips. 'l'here is much to be snid for the proposi­
tion that it has not been established that any 
c1iscrimin,ation has been shown, in relation to the 
applicntions of the plaintiff, hetween interstate and 
intrastatp trade and commerce. 'l'he evidence of Mr. 
Phillips shows that the results reache(1 in relation to 
the HiYP1'ina applications call reasonably be sup, 
portpd upon the basis of the principles applied by 
the Bmml in the case of Iml'ply Yictorian applica­
tions. The declaration of policy made by the Govern­
ment did not operate ill rplation to the plaintiff's 
applica tions. because the~' had been finally dealt 
,vith 11,1' the 24th January. whprens the declaration 
of policy was not made b,l' the Government. and 
llecessarily accepted by tllf' Board. until 4th March. 
193fi. Hut, for the pnrllose~ of Hli~ cnse, I am pre­
pnre!'! to assnme, in fanml' of the plnintiff, that all 
the allegations they makp nrt' true, that is to say, 
thnt t110 Board has refuspd tlwir applications simply 
llecausl' tlwy are applicatiolls for licences in relation 
to intpl':'ltate transport, aild further that, if the Board 
WE're now to consider the applications, the Board 
,,"ouM not apply in favour of the plaintiff the con­
(,N1RioJ1 which is made to services regularly operating 
in Yictorin before August. 1932. I am also prepared 
to nssnmc in favour of the ]Jlaintiff, though there is 
Imt littlf> evidence to support the proposition, that 
as a l'Psnlt of the refusals of licences to the plaintiff. 
thp trade between Victoria tllHl New South 'Vales 
has been diminished in total volume. T proceed to 
consider thp case upon the basis of these assump­
tions. 

It is lle('f~Ssary to deal with some preliminary 
qnestiOl1fl of principle. 

In the fil'flt place, the validity of an Act cannot be 
affected by what a Government Board or any person 
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does nor attempts to do in real or pretended reliance 
upon the provisions of the Act. The same Act, with 
one set of administrators, may be administered in 
an entirely different way from that in which it would 
be administered by another set of administrators. 

It is, I think, a serious error to suppose that a 
statute can begin life as a valid statute, and then 
at some point of time become invalid because some 
person takes some action Which he unsuccessfully 
attempts to justify under the statute. The validity 
of the Act obviously cannot depend upon what people 
do, or think tha t they are entitled to do, under 
the Act. 

·When a person purports to do a particular act 
under the authority of a statute it may be the case 
that what is done is not authorised by the terms of 
the statute, and therefore that the act done does not, 
by virtue of the statute, either create rights in any 
person or impose duties upon any person. If the act 
which is done is not authorised by the statute, and is 
a breach of duty or an interference with a right for 
which the law provides a remedy, the person doing 
the act is liable in ordinary legal proceedings. He is 
liable simply because the ordinary law which makes 
him liable applies, and he is unable to claim the 
protection of the statute because, upon the proper 
construction of the statute, his act was not author­
ised or protected by the statute. 

Another case arises where an act which is per­
formed by a person is authoriserl by the provisions 
of a statute, but that statute is invalid, so that the 
act has only apparent and not real legal justification. 
If what has been done in real or pretended reliance 
upon the statute is a breach of duty or an inter­
ference with a right for which the law provides a 
remedy, then the person doing the act is liable in 
ordinary legal proceedings. The position may be 
simply illustrated by the example of a trespass to 
goods, where the plaintiff complains of seizure of his 
goods by the defendant. Such a seizure gives a 
cause of action at common law unless it can be 
justified or excused. If the defendant justifies 
under a statute he must show that his act is 
authorised by the statute. If this is the only 
defence and it fails, there will be judgment for the 
plaintiff. If his act is authorised by the words of 
the statute upon which he relies, but that statute is 
invalid because it offends against sec. 92 of the Con­
stitution, or for any other reason, then the defence 
fails. The plaintiff then recovers damages, not for 
any breach of the Constitution, but for the common 
law wrong of trespass. No interference with right. 
can be justified by an invalid statute, and, the in­
valid statute being out of the way, the common law 
applies. 

What I have said applies to cases where complaint 
is made of interference with a right or of breach of 
a duty for which the law provides a remedy. There 

is, however, another class of case which raises dif­
ferent questions, and the present controversy falls 
within that class. The plaintiff's complaint is that 
the Board and the Governor-in-Council have failed to 
act properly in relation to the plaintiff's applications 
for licences. It is a case of failure to act in thl' 
plaintiff's fayour by granting a licence. 

If a legal duty is imposed upon a person or a 
public body to act in a particular way. that dut~· 

may be enforced by a Court in apP\'opriate proceed­
ings. Thus a body which has the power and the 
duty of making decisions affecting the rights of 
persons, or of issuing licences and conferring rights 
upon persons. may. in a proper case, be compelled to 
lwrform its duty of duly hearing and determining an 
application according to law. Such a remedy, by 
way of mandamus, is quite distinct from a remedy 
hy way of appeal. The remedy, however, is inapplic­
able and inappropriate in such a case as the present, 
where the Governor-in-Council possesses an arl.Jitrary 
power under the statute to approve or disapprove the 
action of the Board or to make a new decision. 
There are no principles according to which a Court 
could review or control the exercise of such a power. 

It is contended, however, by the defendant that 
the Board and the Governor-in-Council have, con­
trary to sec. 92 of the Constitution, illegally 
discriminated against interstate trade and commerce 
in dealing with the plaintiff's applications for 
licences, and that for that reason there must be some 
form of remedy available to the plaintiff. I there­
fore proceed to consider the case upon the basis that 
there has been the discrimination against the plain­
tiff of which the plaintiff complains. 

In the first place, there is no sign of discrimina­
tion in the terms of the statute itself, and, as I han' 
already said, the statute must be held to be yalid. 
.\ statute lllay contain proYisiom; which are inYaIirl 
on the ground of an illegal discrimination. A 
Federal statute with respect to taxation might 
discriminate between States 01' parts of States, and 
so infringe sec. 51 (IT.) of the Constitution. So also 
a Federal law or regulation with respect to trade, 
commerce, or revenue might give preference to one 
State or a part thereof over another State or a 
part thereof, and so infringe sec. 99 of the Constitu­
tion. Such fltatutes would be invalid, because the 
discrimination or preferencr was forbidden by the 
Constitution. 

Quite different questions arise when the subject 
of complaint is not discriminatory legislation (which 
Illay make a statute invalid). but discriminatory 
administration of a valid statute. In such a case it 
i~ contended that an authority acting in pursuance 
of a valid statute has rxercised a prohibited form of 
rliscrimination. so that its action is unlawful for 
that reason. It is here alleged that such discrimina­
tion has been exercised by the Board and/or by the 
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Governor-in-Council. It is necessary to examine 
carefully the principles which fire relevant in such a 
cflse. 

Discrimination can exist only where two persons 
or two Ruhjects are treated in different ways. Where 
they nre so treated in clifferent decisions of such an 
nuthority flS the Transport Regulntion Board, ques­
tions nri8e which have not hithprto been the subject 
of. (lired decision in relntion to the 00mmomvealth 
Constitution. It is plnin thnt the first decision given 
nuder the Transport Regulntion Act, whatever its 
C'hnrn('ter mflY be, cannot be a discriminatory 
derision. Discrimination call be introduced onl~' 
\yhf'll lmother decision or deC'isions are given. If 
St'C. !l2 forbids discrimination against interstate trade 
and eommerce by an fldministrative authority-so 
that snch discrimination is a ground for holding a 
<1ecision or decisions of such authority or authorities 
to be invalid-each decision is affected by the in­
vfllidating circumstance. The first decision, when 
given, was obviously not invalid on the ground of 
(jiscriminntion. Invnlidity could only be suggested 
"'hen n Inter deeision, sny the tenth, wns alleged to 
llnve the effect of producing forbiddt'n differentin 1 

treatment in relation to interstate trade and com­
merce. When the tenth decision, which for the first 
time reveals the discrimination, is given, is it that 
rlt'cision which is inynlid-or a re the other decision 
or dt'risions (by compnrison with which the discrimi­
na tion appears) the decision or decisions which are 
iJwalid? Em hypothesi every decision would have 
been valid by itself. Are they all invalidated be­
cause at some time in the history of the actiyitieR 
of the fluthority a discriminatory decision appenrs? 
If one hundred decisions have been given, ninetv­
nine of which deal with intrastate tr~de and co~­
merce. and then one decision is ,given (lenling with 
interstntt' trnde and commerce, find the last­
mentiont'd decision is alleged to have discriminnted 
ngainst interstate trade nnd commerce by giving less 
favournble terms in tht' case of that trade and com­
merct'. which decisions are to be regarded as invalid 
on the ground of discriminntion-the ninety-nine 
(Iecisions. or the one dt'Cision, or the whole one hun­
dred decisionR? Further, when the discriminatory 
decision has been given, does it invalidate othe~' 
decisions as from the moment when it is given? If 
this were the case, an element of the grentest un­
certainty would be introduced into governmental ad­
ministration. It would seldom be possible to deter­
mine without n knowledge of the whole history of 
the relevant administr~tive activities. whether any 
of the decisions were valid. If it is to be held that 
actions of nn administrative authority can be set 
aside on the ground of discrimination forbidden by 
sec. 92 of the Constitution, it must be remembered 
that discrimination arises from a comparison of n 
number of decisions and not from any single decision. 
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It set'ms to me to follow that, wherever the discrimi­
l1a tion operates, the decisions which show cUscrimi­
nation must, on the suggested principle, nil be set 
aside. Thus the fact, if it be a fact, that the '1'rans­
port Regulation Board has in its decision discrimin­
ated agninst interstate trade and commt'l'ce must, if 
it is a ground for interference hy a 0ourt, be a 
gronnd for setting Bside all the (]ecisions which 
(]pmonstratC' the discrimination. All the decisions 
wonl<1 be wrong, those on interstntf' trade because 
they nre Telntively and wrongly disn<lvantageous to 
~l1('h tnul(' find commerce as compnred with intra­
state trn<le null commerce: and those 011 intrnstate 
trn<le ant] eommerce because they are relatiyely an (1 
wrong 1>' a dYfUltageous to such trade l1lHl commerce 
ns eompared with interstate trade and commerce. 

In this case the result would be that no licences 
wonW exiHt under the Act. If that be the result it 
mnst he Bcct'pted, but in my opinion there are at 
least two o!ljections to the view which would result 
in such a conclusion. In the first place, the Act 
itself is valid nnd cannot be made inoperative, or in 
efft'ct invalid, because the Board or the Governor­
in-Council has gone wrong (if either has gone 
wrong) at some point of time by acting on a discri­
minatory hasis. The contrary view nppears to me to 
involve H radically unsound view of the nature of 
an .'\et of Parliament and of the trne significance of 
constitutional prohibitions in the Commonwealth 
Constitution. In the second place. for reasons which 
I propose to state, discrimination in relntion to inter­
stntt' trade nnd commerce is not, taken simply by 
itst'lf. a constitutional objection to any Federal or 
stnte lflw of trade or commerct'. I p08tpont' for the 
moment the justification of this statement. 

1 rt'cogni"e thflt it may be urge<1 as flgainst whnt 
I IUlYt' saW that the result of holding that SN'. !l2 
forhidR a discriminatory action I)~' fill fluthority an!l 
rt'nnerR it inyalid is not that n11 tllP deeiRions of the 
nuthorit~' flrt' of no effect, hut that only those which 
affect iuterRtate trade and commen'e in a forbiddt'11 
manner are of no effect. If this he so, the conse­
quence would be that the decision of the Governor­
in-Conncil and of the Board rt'fm;ing the plnintiff's 
appli(,Htions should at least be set flside. 

'rhpll tllt' plaintiff would simply be at liberty to 
make n fresh application. The Court, however. 
rouM lIot order that a licence should be granted to 
the plnintiff. Many considerations other than those 
which are alleged to be associnted with the alleged 
d iSC'l'imina tiOll must be considt'red by the Board and 
tIlt' novernor-in-Council in determining whether to 
grant· or rt'fuse a licence in any pnrt~cular cast'. 
There is no right of appeal from the decision of thp 
Board or of the novt'rnor-in-Council to i any court, 
aml no eourt can substitute its judgment for that 
of t11t' authority or authorities appointed under the 
Act to determine questions nrising under. the Act. A 
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mere re-hearing of the application by the Board 
would be useless unless the Government changed its 
policy. Courts have no authority or power to pre­
scribe principles of policy, though they may protect 
citizens against unlawful acts which are done by a 
Government or by any person. It cannot be con­
tended that any person has a right under the legis­
lation in question to obtain a licence, and therefore, 
neither the Board nor the Governor-in-Oouncil inter­
feres with any right in refusing to grant a licence. 

Thus, in my opinion, even if it be fully established 
that the Board and the Governor-in-Council are, as 
a matte1' of deliberate policy, discriminating against 
certain iJlterstate trade and commerce. because it 
is trade hetween Victoria and New South Wales, 
there is, a~ the law stands, no remedy available to 
any person who, in consequence of that policy, fails 
to obtain a licence. 

I now return to the proposition that the Constitu­
tion itself does not, simply because it is discrimina­
tion, forbid any form of discrimination, in either 
Federal or State legislation, against interstate trade 
and commerce. This, however, does not mean that 
the Constitution does not make it possible to provide 
means for obtaining a remedy in such a case. The 
remedy, if a remedy is desired, can be provided by 
aptly framed Federal legislation, which the Constitu­
tion permits in all cases, and for which it makes 
specific provision, subject to special safeguards, in 
the case of State railways. 

As I have already said, a Federal taxation statute 
may be invalid because on its face it discriminates 
between States, and a Federal law or regulation of 
trade, commerce or revenue may be held to be in­
valid because it gives preference as between States 
or parts of States. But neither a Federal statute 
nor a State statute dealing with trade and com­
merce can, in m~- opinion. be held to be invalid on 
the sole ground tbat it discriminates between, or 
makes it possible for an administrative authority 
to discriminate between interstate and intrastate 
trade and commerce. 

In the first place, Federal laws as to interstate 
trade and commerCe passed under the power con­
ferred by sec. 51 (1.) of the Constitution are neces­
sarily laws which deal only with such trade and 
commerce. They cannot validly deal with intrastate 
trade and (~ommerce. As they cannot deal with both 
subjects they cannot discriminate hetween them­
unless indeed it if; to be said that. as they of neces­
sity apply only to interstate trade :md commercf'. 
they with (>qual necessity discriminatf' between such 
trade and commerre and intrastate trade and com­
merce. rpon this view all Federal laws dealing; 
with interstate trade and commerce would neces­
sarily be invalid. The Constitution does not involve 
such an absurdity. The view suggested does not 
give any real meaning to the word" discrimination." 

Discrimination at least involves differential treat­
ment of two matters by the same authority. It can­
not be discovered in treatment confined to one matter 
only-that being the only matter under which the 
authority can and does deal. Thus a Federal statute 
dealing only with interstate trade and commerce 
cannot discriminate against that trade and com­
merce. If a Commonwealth law of trade and com­
merce was a law ,,-ith respect to both interRtate ana 
intrastate trade and commerce, and disrriminated 
against the former, no question of discrimination 
could arise from a legal point of view, because the 
jlrovisions dealing with intrastate trade and com­
merce would simply bf' invalid. as the Common­
wealth Parliament has no power to leg;islate upon 
that subject. They would disappear from the 
statute, and the alleged discrimination would neces­
sarily disappear with them. Thus discrimination 
against interstate trade can never be a ground upon 
which a Federal statute can be held to be invHlid. 

In the second place, a State Parliament can legis­
late with respect to both interstate and intrastate 
trade and commerce-Jame8 v. Oommonwealth, 55 
C.L.R. 1, [1936] A.L.R. 33, [1936] A.C. 578. It may 
be that such a law in terms discriminates between 
the two subjects, and in terms treats interstate trade 
and commerce disadvantageonsl~- as compared with 
intrastate trade and commerce. In my opinion, such 
a law would not be rendered invHlid by sec. 92 by 
reason of any such discriminatory provision. This 
may seem to be H surprising statement, particularly 
because in cases dealing with sec. 92 many references 
have been made to discrimination as constituting a 
possible infringement of sec. 92. But there has been 
110 decision which necessarily depends upon such a 
]lroposition, so far as State laws are concerned. 
Pow 1'. Robbil1R, (1909) !'! 0.L.R. 115, 15 A.L.R. 112. 
is. I think. the only decision of the Court against the 
validity of a State statute nnder sec. 92, which can 
be said to be based upon discrimination as a prin­
ciple. But the Privy Council, in .lames v. The 
Commonwealth, 55 C.L.R. at p. 46, [1936] A.L.R. at 
p. 33!'!, has now expressly explained that what the 
State statute did in Pow v. Robbins, "was clearly 
"inconsistent with the absolute freedom of the 
"border," and has approved the decision upon that 
.!!;round. A similar view haf: bpen taken of Pow v. 
Robbins by Evatt, J., in R. 1\ Tlizzard, 50 C.L.R. p. 
!)~. [1934] A.L.R. 37. Discriminntion is not the test. 
'rile test is to be found in the answer to the question 
whether the freedom of interstate trade is restricted. 
The latest authoritative stlltement is to be found in 
the aecision of the Privy Council in .Tame8 v. The 
Oommontl;ealth, 55 C.L.R. at p. 56, [1936] A.L.R. 
342, where it is said-" Nor does 'free' necessarily 
"connote absence of discrimination between inter­
"state and intrastate trade. No doubt conditions 
"restrictive of freedom of trade among the States 
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"will frequently involve a discrimination: iJut that 
"is not essential or de'eisive." The rule'· is elear­
restriction of freedom of trade and ('omme'rce "fiR at 
"the frontier "-55 C.L.R. at p. 58. r1936] ~\.L.R 
343-is the invaliclatillg eireumstance nnder sec. n2. 
!lot discrimination. though di~(,l'iminatioll may hp 
involved in such a restriction. jnst ns f1iS(TimiJ;ntioll 
may result from a ])rpferell~p whirh is ('(lntrar\' to 
SPC. 99. But it is thp l'('stri('tioll or tlIP ]lrpfer~'n('(" 
as the case may be. :m(] not 01(' fliscriminH thm. 
wjlich iR the invalidating featnrp. (To Hvoifl llli,,­
nnderstHlHling. it lllay hp mpntiol1P/l thnt SPC'. nn fol'­
hifls trade preference ill relation to Rtntps or parts 
()1' RtHtes. and not in I'plati<)Jl to tllP illtrast:ltp or 
intprstntp elmracter of tralll'.) 

Before referring to ('Prtain provisions of the COll­
stitution which, unlike sec. 92. do relate to the snh­
jpet of discrimination in trade lp.gislntion. I think 
that it is I1pcessary to say f;olllPthing about tlH' 
lwturp of the prohlem whil'h is raised In- tllp discri­
minaton' ndministration of a Yalir] law. ·.\n eXaml)le 
\yill 1)(> llseful to explain pJ'P('ispl~' whnt I mPflll. 
Differential frpight r:11p" on rai1wnni arp fI ypry 
o]wions and common mpthod of (1i~cl'iminating i;l 
prnctiC'p against <'ertnill trn<1l' or commercp. Su('h 
rate" are genernl1y to lw fOllnd fiR itpms in intrientp 
HmI COlll11reliensiyp sclIPdules. They are generally 
l)reseribed in Australia h~' dppartmenta] h~'-la\Ys 01' 
hy 0['(1er8 madp hy Railway CommisHiOllpJ'S. The 
only way to deal with unfair rliscrillliniltion against 
flistricts or ~tn teR is to \)ring' fI hont n revision of tlw 
m/ps so as to pstahlish a Hew foichedulp. Tt iR. I 
think, plain that but littlP contrilmtiol1 would lIP 
made to the practical I"olntion of "u(']\ :1 problplll as 
this if a conrt were to declarp nll tlw rates inyaliel, 
hecause they or some of them wprp hasef] npOII 
:l discriminatory principle: or to declarp invalid tllP 
mtps which '\\'erp regar(jp(] as 1lnfair to ('prUtin trndr. 
for pxalllvll'. intrl'stntp tl'adp. 'I'hp only result of 
suc'h n (]pclaration h~' a conrt \yonlfl hp that thpl'(' 
woul.1 he no rates n]1plying to fIl1~' goofls or ilJl~' 

l'outes in the one case; or. in the other case, no rates 
provided for the trade of the injured party. '1'he 
rpsult would certainly not Ill' that either all pl'l'sonl' 
in th(' one casp. or the injul't'<1 persons in thp othel' 
caRP, ('oul<1 gpt their goods carripd for nothing. TIlt' 
problem presented b~' discriminatory legislntiYe pro­
visions or discriminatory administratiyp 11rnctices ill 
1'elntiol1 to railway rates C:111110t 1)(' dpalt with hy n 
conrt unlpss the court ha~ lhl' Jlower to vary the 
rates as it thinks proper. and to pTPsrribp n new 
schedule of rntes. But this kind of work cannot bp 
done by any court :lc·ting upon legal principles. Thf' 
problem is not one which can he solYl'd otherwisp 
than by' the adoption of some economic', commercial. 
financial, or other policy. This jfi the sort of w@r!;: 
which the Interstate Commerce Commission does in 
the rnited States of America, and it is almost a 
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llt'Cpssan' incidcnt of a full~- f]eyeloped Federal 
s~'''tpm. I have takl'n raihY:1~' fr('ight rntes ',n,; an 
illu~tration. Rimilnr o]lseryntiOli:'i nl)ply to a ',trlll1f'­
POl't licensing f'ystem. A cOllsitlerntion of tIll'" cnrp­
f\lll~' t!Jonght out a]l(l ],1':1S011e<1 del'isions 0'1' nI(' 
Tl'HlIf']lort Rcgulation Donn[ ",hie'h h:wt' 1)('('11 PlacPfl 
l,pj'ol'P tll(' ('onr1: will <lPlll()]l~tl':1t(' tllp llntlll'(' of tlIP 

flllletillll:O: of "ne-I! a trihnnal. ~n('1l a tl'i1nlllal mnRt 
ndt)l:t n polic·y. pithf'r its own j10liey or :1 Iloliey 
1)J'('~eriJ)Pf] h~' a statnt(' 0]' hy :1 (iOYNllmellt. 
.rnfli<-inl fjll:llitiPl' :ll'P ypn' <1('~il':lhJp ill tIle PPl'SOIl" 
\\'1]0 Iwrforlll slH'h fl1nd iilll~. 1111 t th(' \\'o1'k is not 
jll.Ii.-i:il \\'1:1'k ill th(' ~('ll~P of interpl'pting allf1 
appl.\'imr llJ(·]'('lr [('gal I'l'inriplt's. :-1u('h n I)(Hl,\' lllnst:. 
,nh:ip('j tn its "tntntl'. I)]'oyi<lf' ih own principlp,.; or 
tnk(' tlH'11l from some otlWl' >,oun'!'. 

Tht' f'Ollllllollwpalth ('ollstitntioll l'PcogniRpf; that 
RtMe In\\,,.; or aclministrntiYp flf'cisiollS HrI' not madp 
illyalill sill1pl~' hl'cnuRI' tll('~' fliscrilllinntp against thp 
trade of 01' against trade witll Hnother State. In 
1BOO moto]' trnffic was llPgligihlp. HmI intpl'statC' 
lllotO]' trntli<' \I':1S unknown n8 :111 p]pmpllt ill tra(]p 
:111fl CnllllllPl'Cf'. Bnt it \\':1~ tllPl1 recognised thnt 
jt]'ohlPms of f1isc'l'iminatilm might H1'isp, pnrticularly 
in ('olllwctioll "'ith railwnys. 'I'hl' Constitution 
;\('~()rf1 ingly made spp('inl J11'()yi~;()lls fm' th(' P1U'pO~l' 

01' (]palillg with c1iscl'il1linfltion in )'C'lation to State 
mi1ways. B€'fort' rXal1lilli!l.i:: tht' spctionl' which CO!l­
tnin thpi"p p'oyisio]]s anfl otllPr ]ll'ovisions relevant to 
(\w qn('~tioll 111](lpl' ('o!lsiflcJ':l tio]]. I \\'ish to mnke it 
('ll':1],. first. that fol' tl1(' IHll'POSPS of this en se, the 
illl]lo]'tant tiling is that these proYisiom; clearly 
a~snll1(' tllat (lis(,l'imillHtory :-1tnte rai1lYa~' l('gislation 
is liot. heeanf'P it i" (liserimillatOl'Y ill eharacter, 
Ihl'],(,1'o)'p inyalifl flS contravening RPf'. fl2 or any other 
]l]'oYi~i()ll of' thp Constitution. Recollllly. tlIP Constitu-
1 io]] adnnll~' lll'eventfl thl' invali<1atioll jlY Fpderal 
l('gisla1ion 01' Fedpral nctiOll of certain fliscJ'imin:1-
tOl'." 1-itatp rai1wny Ipgislation. It (10(';;; not ollPrntp 
h~' givin.i:: anthority to tlH' Commonwealth to 11re­
~Pl'l'(, s\1ch Ipgislation as if it wpre prima facie all 
infringemrllt of th(' Constitution requiring some 
special action to II1nk(' it ,'alid. On the contrary, the 
C(lllstitntion 0])P1'ntc8 ill l'Platioll to this matter by 
IWPyenting an~' interfPl'plWP with such legislntion h~' 

Fp(k1'nl Heiion. Thirdly. thpse pro"isions place n 
limitntioll npon Federal legislative I)OWer in relation 
to intt'l'sta1<, trade nnc1 commercp as carried on hy 
lllP,lns of railwnys. They lpave unimpairp(] the ])0,,­
sih[p seOlle of Federal lpgislntioll for or in relation 
to ,",ucll trnflp llnel eOl1lmer('p ('al'ried on by othp1' 
rlwnnR. snell as fihips, 1I10tor Yehiclp". or aircraft. 

Tlll' lll'oyisioll'" of thp Constitution upon which I 
base tlw reaRoning whkll leads to thp conclusion 
stat('/l art' thp following :--

Ree. 101-" Tllerp shall he all Intpr-State Commis­
sion. with such powers of ndjlldication and adminis­
tration as the Parliament d(,pms ne('essary for the 
pxpcntioll and maintpllallce. \yithin the Common-
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we~lth, of the provisions of this Constitution re­
latlllg to trade nnd commerce, and of nIl la,,'s mad!' 
tlwrenndE'l'." . 

Sec. 102-" The Pnrliament nHl~' hy any law with 
l'c~l)ect to trnde 01' ('ommerce fOl'hhl, as to railwnYs. 
:tll~' preference or discrimination by any State 01' 'hy 
any nuthorit~· t'onstituted nnder' ,I ~tate if sueh 
preference or discrimination is undue awl' UnremlOl)­
ahle. or unjust to any State: lIue re"nrd beinO' hnll 
!o the fin~neinl .ref'ponsibilities inenl'r~ by nnY"Statp 
Il~ .ronne?,lOn wlth the C'onstrnetion nml mnintenfll]('p 
ot Its r:.lllwn~·". Bnt no prefpl'Pllep Ol' (li~t'riltlinatiOlI 
~hall. \yithin tlw nWflning of tlli" "p('tion. hp takell 
1':1 bp nndnp and. nnrensona hIe. 01' nnjnM to llll~' 
~t.at~. nnl('s" so nd.1mlged h." tlw Inter-Stn te ('om­
Il11S"'lOll." 

~PC', lOB-Providing for thl' HppointnlPnt 'lIld 
iPlllll'e of nwml'ers of tlw lllt('r-Stnte ('ommif<sion. 

Sec.1,04-" ::\'othing in thiA COIlRtitntion shall rpmler 
un.la\vfu1 nn." rute for thr cHITinge of goods UllOll n 
rllllwHY, tlw . property of n RtM!'. if t1l(> I':lt(, h 
IleplUe(1 11Y the Intpl'-State COlllll1iR~i()n to he l1e('e~­
sury for the rlevelopmellt of tlll' territon- of tlll' 
S~Ht~. aud ,if t1w rate nHj:lirs ('(lnnll~' 'to .(!oo(l~ 
\\,ltllln the Rtntp mul to gOI1(I" jlas~illg into tll!' Stnt .. 
from other States." , 

Section 101.-The Interstate Commission is not a 
1!',gis1atiYe body. It cHnnot make laws. It adjudi­
cates (:oncerning laws and administers thosp laws. 
It executes and maintains those lnws. 'l'hose lnws 
are the provisions of the Constitution relating to 
trade aml commerce, and all the Fedel'al law,; madp 
nnder sneh provisions. The functions of the C0111-
mission are limited by th(, words "within the ('mll­

" monwealth." Thus the Commission cannot (leal 
\\'ith foreign trade outside thp Commonwealth. 'rhe 
outstanding provision of the Constitution with re­
ference to trade and COlUmeree is see. 51 (I.), \vhicll 
('111pO\Ver8 the Commonwealth Parliament to make 
laws with respect to intC'l'stnte trade and commeree. 
This provision is limited by seC'. 92-.Jarncs 1'. 'rile 
('ommon /I'caltTl, ;-;;-; C.L.ll. 1, [1fl:::(l] A.L.ll. :n:l. 
Sp(·tioll !l~ dops nnt autllol'isp 
In,ys. It prpvents tll<' making 
illt(,J'fere with the free(lom of 

the making of nll~' 

of any laws which 
interstate trade nl1(l 

(,Ol1l1ner('('. Bllt R('('. !l2 is. liS fllrPfHl,' explainPfl, noi 
n complC'tply self-E'xecutin.g ]1rovisioll. It mnv 
opcrate to innllidat(~ 1!'edPl'fll 01' Rtate statntps. 111;t 
it cannot, of its OW11 force, (lenl with eases of. ('.(1 .. 

discrimination in the administration of valid legis-
1ntion. If sec. 92 is to be full~' operative, it lIE'e<1s 
nu administrative organisation to deal with and to 
eorrect interferences with the frepdom of interstatp 
trade and commel'ee which are the rE'sult of :l(lminis­
trative action under legislation which is not itself 
nu infringement of sec. 92. The Interstnte ('om­
mission is that ndministrativp organisation. but it 
cannot function unless therp nrp In",s for it rn 
"pxecute and maintain." 

The Commouwealth Parliament en1l. nnder ",pc. :;1 
(I.), make laws with r('spect tn interstate trade 
and commerce, Under this vitally important power 
the Commonwealth Parliament may pass laws to 
protect the freedom of interstate trade and com­
merce, and so really to give full effect to sec. 92. 

If the Commolnvealth Parliament passed snch a law 
and (,l'f'llted nn Intpl'state Commission, the statutE' 
wouW confpl' defined powers on the Commission. 
'-nelpl' a ~nitable statute the Commission could be 
giYl'u power to adjudge that acts of StatE' adminis­
tration were inconsistent with the constitutional free-
aom (If il1ter~tate trade and commprce. and power. a~ 
a mattpr of administration, to substitute for Statl' 
1l('eiRions it~ m"1I dpeisions in aecordance with the 
will of thp Commonwealth Parliament as declared in 
Ihe Fe(l('l'al law. I refer again to the illustration of 
dbt'l'imillHtor.v l'ail\Ya~' rates. Seetion 101 (subject 
to thp limitation,~ ill thnt case of sec. 102) contem­
plat('~ l('gi~lation ('1I:1illing the Interstate Commission 
to IH'PScl'ibe fair rates for interstate rail transport. 
thus eff('('tiypl~' dealing with the problem with Which, 
as I have already "hown, a court cannot deal. A 
('ourt wonltl not really deal with such a problem by 
nsiug' the only method" availahle to a eourt, sueh as 
dpt'laring 80111l' statute or regulation invalid, or 
declaring that somp administrative aetion was in­
pffeetivc. Cnrial action ('ould only" create a blank." 
It could not Hubstitute othpr provisions for any pro­
,'ision which it deelared to be invalid. The Constitu­
tion, therefore, does not look to any eourt to deal with 
thi" particular prohlem. It 100kR to Federal legisla­
tion, a(]ministel'ed by the Interstate Commission. So 
also, in thp ease of transport regulation, the Com­
lllolnvealth Parliampnt call legislate with respect to 
intel'statp transport. Such legislation would he legis­
lation with respect to interstate tradp lmd commerce 
-.Tarne8 v. Tile Com/nOnn;calth, 55 ('.L.R. ut p. 05. 
r Hl36] .\.L.R. 342-1mt \1'onlel 1I0t neeessarily lip 
rl'stl'ietive of the freeL10lll of illtel'state trade and 
colllmerce-55 C.L.R. Ht p. 57, [1936] A.L.R. 34:3. 
111f1pe(1, tlw Commonwpalth Parliament conld pass a 
"taintp. limited to interstat(' transport, on the general 
lilH's of HI(' Yidorian 'rransport R('gulatioll Acts. The 
Interstatp Commission. or Rome otller hody, eould bp 
f'llIpow('}'ccl to g']';1nt licPllces in respect of interstnte 
tran~l'ort. 'l'lwse licellces could anthorise interstate 
e:lrrying. notwithstaneling allY State statute or any 
action of a 'i'l'llnsport Hegulation Board 01' other 
Huthnrity under a RtMe ;;tatute. Appropriate legis­
In tioll' wouhl he effeetin· b~' virtue of the Common­
wealth Constitntion, spes. 51 (I.), 101 and 109. It is 
lJ~' :'\1C'11 Illeans that. when the Commonwealth Par­
liament is satisfied that the necessity arises, the 
freedom of interstnte trade :md commerce can be 
l;rot('ct('11 against interference under valid State 
10gislntion. such as the Tl'nllsport Regulation .\cts. 

'1'11(' ]JrHetieal difficult~, ill secnring the freedom of 
inter"tntp trntIe does not arise mainly from the risk 
flf im':llill lpgislation. Sucll legislation, when 
11et('ele(1. if' of llO effect. The real difficulty is to be 
found ill nIl kinds of differentiating treatment in the 
course of the administration of perfectly valid State 
statutes. The statutes are valid, but they may be 
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used, as is alleged to be the case here, for the pur­
pose of making many varieties of discriminationR 
against, and creating disadnlutngeS affecting traders 
uHsociatetl with other ~tatps, Administrative authori­
tips amI officer" nepd not, gellPrH lly Sl1Paking, gin­
allY reasolls for what the~' <lo, HmI a court eannot 
possibly deal ,vith llll ndministl'lltive ]Ioli<T which 
just happens to lead to thl' position that ,. no O\1r 
"from anothrr State llP('(1 all]!ly." A ('om't ('n11 gin' 
:l remedy for a legal Wl'Oll.g, suell :IS t1'e14[IU88. _\ 
court can declare that till aet is not authorisl'd by n 
statute. It may suspeet that a mPl'P refusal to isslle 
a ]i(,pnce is illspirpd hy tlw fact that all applicant 
('om!'" from the wrong sif[(' of th(' 2\[111'1':1,'- River. 
But evell if this is proved, tlw ('ourt cnllnot issue n 
licence under an Act Rllt'h aR tll(' 'l'ranspOl't Regula­
tion Ad. A court may believe thnt certaiu railway 
rates are essentially di~criminat()IT ngaiJlRt OlnotllPJ' 
Stn te, Imt the conrt C:lIlllOt COl1strnet a IIP'Y sdwdule 
ana make it ollerntiYe. Till' Interf'tate Commission, 
acting lIIujpl' Hppropriate Fp(}prn 1 Rt Mutes, is ex]!resi<ly 
designptl to deal with just stK'h problpms hy 
"ex('cutillg' and maintaining" Fp(lernl statutes. 

Scction 102.-This sp<"tioll is most important ill 
I'elation to the contention raised in this case that 
State legislation is necesslll'ily had if it discrimin­
ates ngainst interstate trade awl comlllPrce. 'rhe 
terms of the sedioll ('ollcl\lsivel~' show that this is not 
the case. 

'I'he railways 01' .\ustl'a 1 ia H 1'(' n Imost entirely Statl'­
owned. At thp time of Federation they werr, with 
shipping, the principal nH'ans of calTying on inter­
state trade and commer('e. Iutel'stntp shipping WHS 

placed ('ompletel~' within tlll' po,Yrr of tl1(; Common­
,,-ealth Parliament by sec. m; of HIe COllstitution, TIlP 
SHme s('ction provides tll11t thp powpr of thr Parlin­
Il1pnt to make la,Ys with rcslw('t to tradr and com­
merce (i.e., in the easp of interstatp tra(tp and rom­
mercr) should pxtelld alRo to l'flihYn.l-s th(' ]lroll('rt~· 

of nll~- State. Tt wa" plainly (OJlsirlPl'pd not to he 
wisp or propel' to leaye this lattpr powpr without 
some special limitation for the pm'l)OSe of fairly 
ll1'oteeting State interests-a limitation which waR 
not necessary in the caRe of shipping whieli waR 

not State-owned,' A('corc1ingl~', sec. 102 imposes 
limita tions upon Federal correction of discrill1inator~' 

State railway legislation 0]' administration. 1t is 
true that the section proTides tha t the Parliament 
may, by any law with rl'spect to tl'llcle and C0111-
merce (interstate trade nnd commerc('), forbid rail­
way preferences or disC'l'iminatiom; by it Stntp 01' b~' 

a State authoritJ·. Dut the objpct of see. 102 is not 
to confer this power, which exists in ],elation to all 
interstate trade and commerce, whether carried on 
by railways or not, under sec. 51 (1.). The object of 
sec. 102 is to limit that power. The powr]' is limited 

-in three ways-

aIVERINA TRANSPORT PTY, LTD. v. STATE OF VICTORIA 

(1) The preference or discrimination must be undue 
n lJ(1 nnreasonabl(', or unjust to some Statl'. 

(:..'1 Due regard must hp had to the fillflucinl 
l'(s]lollsillilities incurred h~' tl1<' (liscrimina tiug or ]1]'r-
1'mTilll.4' Statp ill connet'iioll with triP construction Hlul 
mailitenHnce of its railways. 

I ::) It is fol' the Interstntp ('omlllis,~inll. lIwl not 
fOl' the Parliament itself, to ddermillP, in thp ('asp 
(If !"tat(' 1"lil\\'n~-" whethpl' :lily Ill'('[Pl'('ncr or (li.~­

('l'iminntioll i", within tlw meaning 01' tlw "p('(ion, 
nlHlu(' and tlllreasonahle, or Ull.iU~t to '1l1~- Stall'. 

'1'1ll'~(, tlll'Pp lilllitntion~ appl~- olll~- ill tlH' (,ll~e of 
I'll il ways (,Olltrolled hy n Stn te, directl~' ()]' throngh 
n f'tntr /1nlhority. 'l'1H'~' do not apply ill t hp en>:p 
of nthr]' fo]'ms of inlP1':4tate t]'flllRjlOl't, \l'hen- Oil' 
COllllllOU\l'pnlth Parliament (HO fHr as thp Constitu­
tion is concl'l'lled) can make UIJ its own mind as to 
wha t o\lg-ht to he donp withont concrl'ning itself 
whether all~- i'tnte l'P;,mlatioll of the mntter is ul1dt](' 
or nlll'('IIS0n,lhl(' 0]' t1njnst to a State; withont COll­
.~i(lcl·illg' thp finances of n Stnt(~; alHI, if Parliament 
thinks ]lrope]', without an,\- action b~- the Interstnt(' 
('ornmiNsioll, though, ill~tpH(1 of legislating directly 
HJl(1 in dptail upon such ma ttcrs, the Commonwealth 
Parliament could, if it thought proveI', give the 
n(lmillistration of a general stntntp to the Com­
mission. 

'I'll(> sigllifieant feat\ll'(' of SPC. 102 for the purposes 
nt' this cnse i,.; that the seetioll clearly show!> tllat 
dist'l'imillatOl',\' Statr rail"'n~- lpg-islntioll 01' ndminis­
trntillll i" Hot in itRelf nil illfringellwnt of the COll­
stitntion. If it were so the tPl'lllS of see. 102 would, 
lU; to such diseriminatiOll, lie completely inappl'o­
jlria tp. TIll' section is not dealing; with invalid State 
legislation. 01' wHI! f'tatnt-ps that do Hot exist ill law. 
It is dpalillg with discriminatory statntes that are 
,',did, n11l1 it if' dealing with them in awn' s]1edal 
\\'a~' liecrnJ';e tl!py Hl'e Yllli<!, ami Il('~nn,.;p tlwy l'elatr 
10 mu"t imVOl'tallt finaneifll illtp1'P,;ts of the States. 
TllP f'Petion deals with hoth leg-islatiy(, and adminis­
tratil'p (Iiscrimination" whi('h, nnlpss ('OlTPcted, will 
operate \ll](luly, tmreaf'(lwlhl~- Ol' unfairly. The seC'­
tiOll s)lPt'ifies the m('H Ill" of ('olTef'tion, namely: (1) a 
Fe(leral t1'ade and COllllllercp Inw-passed under sec. 
:;1 (1.) I1THI sec. 98; (2) an adjudication by the 
1ntel'I'tate Commission that tlw preference is nndul' 
,Illd Ulil'Nlsonalile or unjust to a State. 

It is only when this process has heen followed tlll1 t 
tt railway discrimination C:In bp prevented. It ('an 
be llreVented Oll the ground that it is a discrimina­
tion of a particular kind. forbiddplI by the Commoll­
wealth Parliament (not lJ~- the Constitution itself), 
and adjndgl'd by the Interstate Commission to be 
of that kind, 'l'he section provides a special means 
of (lealing with discriminating railway laws which 
would be foolish and unnecessary unless such laws 
are valid, As already mentioned, this section also 
makes it possible to deal effectively with adminis-
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trntiYe discrimination. I han' refmTed particularly state applications. the plaintiffs have no cause of 
tn (lisc1'imination becanse it iN (Uscriminatioll which action which is cognisable in a court. 
iR important ill this case; but what I have said III lilY O]lillioll the plaintiff's aetion should be 
nflplies also to undue, &e., prpferenee hy a Statp in (liNmi~s('c!. 
('onnection with railways. 

~('ction 103, as befon~ 1l1E~ntiolll'(1. provides for tllP 
aPPointment and tenure, &e.. of memher, of. 11)(> 
T Iltpl'state Commissioll. 

SP('tiOll 10-1 is BS follows :-" ;\'othillg ill thi~ COll­

.. stitntion "hall I'PI1(1e1' unlawful nn~" ratl' for till' 

., calTiagp of goods upon :I rnihya~' tllP pl'0l)prt~· of 

":1 State if the rate is (le!'lUed hy tl1(> Inter;.;(nt(' 
., Commission to he lIecessal'~' fo), tllp IlpyPlopmellt of 
"the territory of tlw Statf' amI if the ratf' HPlllil's 
"equnlly to goods within tht~ State and to ,goo(1l5 
"passing into the State from other States." 

This section introduces a further limitatioll npotl 
the power of thp Commonwealth Parlialnl'nt. "C;00(1" 
"\yitliiu the Stnte '.' may he carried either intrastntp 
or to another State: "goods passing into the State 
"from oth!'r states" is a phl'asp which rlesC'ril)f's 
OH' rl'st of intl'rstate trading tl'<ll1f;port. 

'rhe Commomyefllth Parliament (·oulc1 itsel!'. u11(lf'1' 
:;ec, 31 (1.) and see. 9R fix l'ailwllY rates for inter­
"tate trade and eommeree if it thonght ]lrOpl'r to <10 
so. (The limitations imposed by see. 10:.! relate 
olJl~' to tllp forbidding of IJI'{efprences flnd dis(,l'iminfl­
tions by States and State nuthoritic's. and lIOt to the 
genernl suhjPct of the fixing of rates by the COI11-
lllonweaIth Parliament.) Section 104 opl'rates to 
Ilr l'Yent the Comlllonwealth Parliament from mnkin.g 
C'f'rtain goods rates unlawful. either hy (lirpct 
declaration that they are unlawful, or h~" fixin,g a 
<1iffprent rate as the ratp to he appIipr1. TIlE' r:ltpi' 
which are sn protected a 1'f' such as the Intprstatl' 
COlllmission rlf'ems to lw lle('esslll·.Y for tl10 tIl'Yelop­
nlf'llt of thp tE'lTitory of n Rtntp. Bnt ~n('ll ratf'~ 

lllU~t Iw applierl equally to intf'I'RtntP and infl'astnt(' 
trndf' all(l eomUleJ'C'c--thpy II1nst not !Jp <1iserimin:l­
tory. If see. 92 WT 8C illYfllidatec! l'aihva~' rntpl5 
which diRcriminated against intcrstnte trade aml 
('ommcl'cp, the final clausf' of HI(' section woulfl hayf' 
\)('PlI qnitf' unnecessary. 

'.rile cOll('lusion which follows from all the~p cnn· 
Rirlprations is that neither discl'iminntion ill thf' 
terms of a Statf' statute a,gainst interstatp tra(jf' 
anc! commercf'. nor discl'imina tion against RHell tra(l(~ 

and commerce in the administration of a valid Stn tf' 
statutf'. in itself constituteR an infringement of Re!'. 
92· of (hp Constitution. 

For the reasons stated I am of opinion that. eVPll 
if it is clparly established thnt the rlpcisions of thp 
Trnnspol't Regula Hon Boarel ha ve discrimina tell 
ngainst thp plaintiff bpcnuRe it is a Company engaged 
in interstate trade and commel'CP, or that a different 
principle has been applipd by the Board in dealing 
with interstate applications as compared with intra-

HICH. .T.-In the ~tntl' of ('unent decisions I 
think it i!' unnecessary to overlay what has there 
iJPPll ~airl. a nIl I shall 8ta te very briefly thp COIl­
('Jll~jon I have arrived at. 

'I'llf' Privy Council rpfused speCial lpave to appeal 
t'l'om n. Gi/pin Ltd. 1'. COln11li.~Rioller, 52 C.L.R. 189. 
IHISG] A.L.ll. 13S: fIlll1 Dwwan '1:. Yi":::<ard. 53 C.L.R. 
W:l. 'I'lwse ('ases nnd R. v. Fizzard, 50 C.L.R. 30. 
[1934] A.L.R. 16, ",pre applied by this Court in 
J)/uwan and Green Star Trolling Company v. Fizzard. 
;,;:t C.IJ.R. 493. The reasoning in R. 1\ Vizzard (u/Ji 

8UjJra) appears to have been accepted by the Priv~' 
Conncil in .Tames v. Commonwealth ot Australia. 
[19S!)] A.C. 578, whi('h also mentions Wilfard 1'. 

RmcRon, 18 C.L.R. :::l6, [1933] A.L.R. 209, without 
(lisappro\·al. The Rtatute in the present case is of 
(II(' same tnle as those in the cases referred to, am1 
I am unahll' to see that what are said to be differ­
!'nces serve to distinguish this case from the decisions 
I haye citpd. 

The argument on hehalf of the plaintiff Company 
J'ested on the manner in which the Board and the 
J'Jxpcntivl' novernment had administered the 
liCfm:<in;.( jJl'O\'isions of the Act. Elaborate proof was 
,dtnllptpd of a discrimination iu favour of intrastate 
earriPTl5. or. as they appear tn hp called, br a revival 
of au Hncipnt term, "llauliprs." The evidence does 
llot diselose on the part of the authorities any design 
to obstruct the fio\y of goods across the border or 
to incl'('ase the moveml'ut of goods within the Statf' 
nt tl1(' pXllensp of traffic across the boundaries. In 
(lrawillg n line hetween the kind of case in which n 
Iicpncp onght on thf' merits to he granted, and a 
('nRe ill ",hidl it should be 1'pfnsecI for long·distancf' 
haulage, it seems to have been found eonvenient to 
tnke carrying into and from New South Wales and 
South Australia as a description. The suit seel,s 
injunctions and declarations of right on the basis 
thnt by a discrimination thp authorities have set 
the plaintiff Compan~' at liberty to operate goods 
yehicle,; without a licence. I do not say that, if an 
appliennt fnr n licen('(> could prove thnt his licence 
",as refused simply because he was an interstate 
(·nl'rier. he would be without remedy by way of mal1-. 
dam1l8 0)' the like. But before he cnn carry he must 
ohtain n licence. I cannot see how this suit cnn 
~ 11 ['ceell upon thp facts proved. 

In lilY opinion the "nit shonld be dismissed. 

DIXON. J.-The purpose of this action is to obtain 
relief in some form or other from the application to 
the pIa intiff's husineSs of the Transport Regulation 
Acts. 
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The business consists in, or at any rate includes. 
ea1'l'ying goods br motor trucks between Melbourne 
aud places in the Riverina district of New t-louth 
"'ales. 

The legislation eXll]'es~ly says that no Ol1e lllay 

('any goods for hire or reward, or ill the course ~f 
tradp. by a motor vehicle upon a Yictorian highway. 
null'S'; the motor vehiCle is licl'l1~ed for tllP l'nrllose 
by the Transport Regulation Board-sees, iJ, 23, 2-1 
alld 4;) of Act No. 4198. The Board was cOllstitutpd 
;1 bout three years ago, and, upon taking up its duties, 
it granted lieenees of a temporary character to allow 
earrying to go on while the applications for full 
licellccs were considered. The temporary or pro­
visional licelH'ps were of two kinds, Some were 
granted under a discretiollary power; others undl'l' 
a provision conferring upon those whose vehicles had 
llpen carrying goods since It time before 29th Angust. 
W:::{, n right to a lkence up to 31st December. 19;34, 
{'ntil it was able finally to dispose of an applkntioll 
for a full licence, the Board granted succes~ivp I'e­
newals of the pro\'isional or temporary licel1l'e ill 
l'l'Sppct of the "ehicle. By this means the plaintiff 
remainell licensed until 29th .Januar~-. 1!l3H, for about 
hnmtY-Seyell vehicles in respect of the Victorian 
portion of routeR extending into New South Wales. 
LOIlg' bpfore that date, however, the Board had gil-en 
its decision upon the plaintiff's H)Jplication for full 
liCelll'es. On lBth June. 1935, it announced its detl'l'­
minatiolls in re~peet of all applications for licenl'Ps 
for earryillg goods from Melbourne over Victorian 
routes to places in the Riverina. Speaking genel'­
:lll~', it decided that none should he grHnte<l. LicellcP~ 
1'01' some eighty-three vehicles, including the plain­
nff'~ (wentY-8even. accordingly were rpfused. 

In the cour;;e of dealing' witll aJ,lpliclI (iow., h~­
clInie)'s who~e routeR were contine(] to Yictoria. tJll' 
Hoard had dedared the principles upon whkh it 
\I'ould act in g'ranting or refusing licences. '1'he 
basal prilleillle tliat it had laid dowll for it~ OWll 
.:.:uitluncp was that fn·ight should not be dil'ertt'{l 
from tJ1(' railways of the Victorian CommissionPl'S by 
allo'Ying 1ll0t:0r vehicles to compete, unless it 
:tppearell that some substantial advantage would Iw 
gained by the public, or some ~ection of the public. 
if orgauised motor transport betwppu two pl;ICP~ 

WeH' ('()[]tinuetl or established. The refusal of all 
licPlll'PS for carr~'ing into nntI fro111 th(' Rin'rintl 
llvon through jourllPYs, with Melbourne as a ter­
miuus. >'cems to hay!' been the ('onsequem'p of 
applying tlIi~ ]Jrincill1e to the ('omlitions affecting tlIp 
Hin'rina. The ('hipf consideration was the existpncp 
in tlIat district of the railways of the Victorian Com­
Illis"ioners whi('h run reRpectively from Yarrawonga 
to Ouklands, I-Jehuca to Deniliquin. Echuca to Bal­
rHnald, and l\Iurrabit to Stony Crossing. Under n 
special provision of the Board's Act a licence must 

be granted for a vehicle carrying goods solely within 

RIVERINA TRANSPORT PTY, LTD, \', STATE OF VICTORIA 

a radius of twenty miles from the place of business 
(If its owner. In virtlw of licences of this kind. 
vehicles could ply into :'\e,,' t-louth 'Yale" from thp 
many Yidorian border /owns. :\loreo,'e1', the Board 
took thp vien' that it oll,ght to grant such or similar 
liet'lll'CS to vehicles coming frOlll ~cw South "'ales 
into nctoria for H distance of twenty miles or less. 
'rIms goods mig'llt be cHnipll frolll Xe,Y South "'alps 
1 0 "ictorian railhead,;, or illdeell to thp tprllliuals, 
within twenty miles of HIP Xew t-lout11 Wales border, 
of routes in respect of which the Board might see tit 
to grant licences for goods yehicle;;, But beyoll(j 
t his the Board considered it ought not to go, and 
it ,voul(j not sanction the mrriage of freight by motor 
vehide on a through jOUl'npy from the RiYerina to 
;\lelhoul'lle. 

1Ieforu the Hoard's decisioll \\'a8 g'i ren it had made 
~ome progre~s ill the \York of determining how far 
the motor-carrying bUi'iucss shonl<1 IJe allowed iu 
other imrts of Yictoria, \\'ork which the Board per­
formed according to gpographical (liyisions of thc 
State'. At this point. llOWeyer, thp UoYel'llment in­
tima tcd its intention of bringing dOWll all amelld­
ment of the statnte, and requested the Board to stay 
its hand. The result was that it withheld any 
further determination of cOlltroversilll applications 
alJ(1 extended all temporary liccne('s. At length, 011 

:!lld October, 1935, Act Xo. 42DS cmne into operation. 
It ('ontained a provision thut 1\0 deC'isiou of the Bo;ml 
grunting, l'pfusiug, suspPlldillg or reyokiug a licence 
should have any foree 01' dYect until the decision had 
bepn reyiewptl llY the (;o\'(·]'llol'-in-('ouncil. -Withiu 
six mouths of the Board's tlecisioll the (Jol'ernor-ill­
CoulJC'il wn~ empO\yered I'tJ nPlll'oYP, to tlisallllrove, 01' 
to lllnkl' all~- detel'mination thnt tlw Board might 
ha "P lluHle. The "\ct HIso jll'oyhlp<l tlIat if ap]Jroyal 
I\'('!';' gin'lI to tile BoaI'll'" l'efll~al of a lieence to a 
JIl;] II holding a tpmpor<ln- licPllC(' ill succession to 
a Vl'pyious licPllce for a n~hicle ill use before 29th 
"\ugnHt. 1 D3:J, then the deei;;ion ~hould not take effed 
for six montlIs after tlIe refu~al, and the temporary 
lil'Plll'P slIould be deemed extended for that period. 
Iu Ol'del' to gh'e Ilpplicallh: witlI whom it hall already 
dealt nIP benefit of the~p amendments, the Board 
t ook ~(P[ls to obtain fnrtllPr <llllllications from them. 
Till' plaintiff, among otheri'. applied again, and, ou 
-H 11 Dl'cember. 1935, its H]J]Jlications, in common with 
othel' HiY('l'inH applicatioll~, ,,'ere again refused by 
t 1](' Boan1. This time. of course, the Board's re­
fn"ul had no effect ulltil the Goyernor-in-Council 
hall llealt with it. But, Oil 24th January, 1936, his 
npllroynl was given to tllP refusHI of all Riverina 
licences. This meant, snhstantially, that after 29th 
.Tuly. H136, the 11laintiff ,,,ould be without thp pro­
tC'dion of a lieence. 

The writ was issued 011 3rd August, 1936. The 
claim is that to enforce the decision of the Victorian 
Government would involve a restriction of the free-
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uum uf trade, commerce and intercourse among the 
::ltates. The claim is not based ~olely upon the 
matter" I hay I' briefly stated. Much reliance is 
placed by the plaintiff upon the very different stpps 
takt'1I ur authurised ill rcferencp to cHrriPl"s of goods 
by motor vehicle Ull<JIl routes ("untineu to Yietoria. 
Tlle~e ;;tell8 are furthpl' tontrasted with thp trpat­
mellt of earriers plying tu I'outh £\m:t1'lllia. 

It Ullpears that the GOYPl"lJlllent's decisiun UVUll 

the Riverina tases wm; giYPll beforp the determina­
tions of the Board upon purel~' Yietorian cases were 
tonsidered, and that, before the Governlllent dealt 
with thPlll, >In internll elapspd during which the 
Board sought for its guidance some intimation uf 
the ("ourse the Executive would take. On 4th March, 
10B0, the Premier, by a memorandnm, conllll\lnieatpd 
tu the Board the decisioll of the Uu\"erllmcllt. The 
memorandum was (liYided into t\\"o healh;. The first 
said that the (ledsiolI of the Board in the Hiverilla 
cases should stand. 'I'l}() second wus to the effect 
that carriers of goo(ls llY motor who, immelliately 
lJcfore 29th August. 19313, were ]Jroi"iding reliable, 
etficicllt and regular ~elTi("es, should receive licences 
for the route,; upon which they werp then running. 
This ruling the Board understood as applying only 
to routes the tpl'minul lloillts of which lay within 
nl"toria, and a little la ter the Government confirmed 
this yiew lJy directing the refusal of all licences for 
tile carriage of gOtJ(l,; upon routes extending into 
~outh Australia. Litences for a 1'adins of tWl'lltr 
miles, 11OWe\'e1', were tu be continued on the iJorder,; 
of both New South "'Vales and South .\ustrnJia. The 
Board was required to allpl~' to particular casc,; 
the prindples expl'es,.wd by the lllt'lIloraJl(lulll, alHI 
proceeded to du 80, ;t ("on!";;:,' wisely adovted to a i"oid 
a tliYergence betweclI (he decisiullS of the Board and 
of !lIP Cim·erllor-in-Coulldl. 

The plaintiff had m:llle "Olue uther HPvlleatiulIs 
\\"hich I haye not tllOught it lleeessary to describp. 
'1'he:,;e were refused, alll1 the refu~Hl "'a~ ("oufirmetl 
OH 2ith Jul~', 1936. 

In applying the (;O\'erllment's prilldllle, 
lleee~"ariIy granted a "ery large uumber 
which otherwise it must haH~ refused. 

the Huard 
of liccncp,; 

For that 
principle meant the complt'te tll'sertion of the vie\\" 
laid down by the Board, the yie\\" whkh it hat! 
apvlierl to the Hiverin:t C:l~t'S. The vrndit"al result 
"'as (hut Uil to the iJorclprs of Xew South '\Yales and 
::louth Au~tralia the carriage of goods iJy motor 
yehiclcs, both in competition with the raihvHY" and 
othcr\\'isp, was licensed wheren'r, hef(ll't' 29th 
.\.ugust, 19BB, it had been carried on, uwl tllP ser­
vice or trade ur a succession therein had been main­
tained. But, apart from carriers licensed for a 
t\\"ent~·-lllile radius. 110 through journey 'nl~ vpr­
mitted o\"er either hordeI'. Thus for the carriage of 
goods exclusiYely within the State a facility is widely 
allowed which i~ (lenied if the border is crossed. 

Why the (Jonel"lllllellt persisted in drawiug a dis­
tinction in the treatment of interstate transport 
and transllort within the State does not appear. No 
one supposes that it was for the purpose of hinder­
ing the marketiug of wool or other eommodities 
acrOSH the horder. But the plaintiff relies upon the 
llresence of three elements which are independent of 
purpo,.:e. There is. first, the consequence to tho~e 

t'ngaged or concerned in the trade or busines8 of 
carrying. If they carried illterstate they cannot. con­
tinue to do ~o. If their routes were confined to Vic­
toria they are allowed to go on. There is, secondly, 
the consequence to consignors and consignees. 'l.'hey 
may in yery many places choose between rail and 
roat!, amI Imve through carriage by rnad, but only 
if the goods are consignpd in Victoria to a destina­
t iOll abo ill Yictoria. Thpre is. thirdly, the fact 
that, ill <1eciding to Ij(-en~e thORt' earrying goods 
illlllle<lia tPly hefore 29th .\.ugust. 1\):3;1, and continu­
iug to do ":0, the Go\"erllment adopted the adminis­
tratiYe principle of exduding all carrying upon inter­
,,(ate journeys. 

'I'lw existelJce of t.hese features in tlw present case 
is said to (listinguish it from R. v. l·i.Jz·anl, Ex parte 
Hill, (19133) 50 C.L.R. 30, [19134] A.L.R. 16; O. G-ilpin 
{,fd.v. C01ll1lliN8ionel', (1935) C.L.R. 18H, [1035] 
"\.I...lt. 188; BC81!cll v. j)uY1llal!, (1035) 52 C.J.J.R. 
215, L10:J5] A.L.R. 145; and Dnnuf1I (Cnd (freen Star 
'1'radillf! Co. Ply. [,td. v. Fiz.:a/·d, (1935) 53 C.L.It. 
4\)8. The decisions in tI1O;4e cases appear to me com­
pletely to e~tablish the validity of legislation taking 
~\lb~tantially the samp form as the Victorian 'l.'rans­
port Hegulatioll .\.ds. Iu particular they dedde that 
!lIP prohillitiOlI of carr~'ing goods by motor vehicle, 
('x("('pt nuder liccuce. iuvolves 110 illlpairmellt of the 
fl"PPtiOlll of trade. eolJllllerCe anti intcl"('our~e t11l1011g 
(he State", although curringe of good~ upou a journey 
at'rOBS the border i" included. and although there is 
a full discretion to grant or withhold a licenee. I 
remain ([uite unable to agree in that conclusion, but 
] should have thought that it cOYel'ed the Vrt'sPlIt 
('aSt', and that the elements relied upon by the plaiu­
tiff could make uo difference. It is better that I 
,.:huuld not attempt any re·st.atement for myself of 
(he principles upon which the decisions rest. Prob­
ably my grasp of those prinCiples b imperfect, nud. 
a" a rule, it is neither safe uor useful for a mind 
(ha t denies the correctnt'ss of reasoning to lll'o('eed 
to expound its meaning and implications. But I am 
called upon to say whether. according to the proper 
application of the decisions to the fact;;. the jllniutiff 
IWB any title to relief from the operation of the ::ltat(' 
law or eonsequences of its administration. Simpl~' 

to adherp to the main conclusion pstablishetl hy (Ill' 
decisions is hardly enough for the di"charge of tltl' 
task; some recourse to the reasoning behind it is 
necessary. It is, howe1'er, clear, I think. that OIl(' 

important stev in that reasoning i;; the adoption of 
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the view that the use of motor "ehides for the 
earriage of goods from one State to another, though 
au inddeut of trade, commerce amI intereourse 
among the States, is not in itself within the vrotec­
tion of see. !~2. Something more must be found 
than a prohibition of, or a restraint upon, the use 
of motor vehicles in the carriage of good,; before 
freedom of interstate trade alHI intercourse is ill­
fringed upon; consequently a general prohibitioll 
subject to a discretion to allow exceptiolls is valid. 

I have endeavoured to state with as much accuracy 
a~ the need for brevity allows the circumstances of 
the vr('~ent case, so far as the plaintiff relies upon 
them, because the question is whether they provide 
thc ~omethillg more. I find it difficult to see how they 
('au. 'Vhat prevents the plaintiff from carrying good~ 
across the River l\1urray in the course of trade bf!­
t ween Victoria and New South "Wales is the prohibi­
tion contained in sec. 23 "of Act No. 4198 and the 
penalty imposed by sec. 45. '.rhese sections. with the 
tlefinitions in sec. ;), penalise the carrying of goods 
by motor vehicle upon a highway for hire 01' l'l~ward 

01' in the course of tratle unless it he licensed. It i8 
this prohihition that prevents all other persons carry­
ing goods over the border on a through journey. It 
is the salIle provi~iOll that indirectly operates upon 
intending consignors of goods, aUlI prevents t hplII 

from sellding their goods. by motor vehicle into or out 
of Victoria. '.rhe degree to which motor transvort 
(If goods within the State is allowed or restriete<l. 
while across the border it is wholly disallowed, may 
have a bearing upon the relative facility with which 
the 1\\'() killds of transaction may be earried through. 
Hut the pre~ence of such a facility for intrastate 
trade ('HIl searce1.v operate to increase the restriction 
u[Jon illtersta le trade, mIles" it proyitles an illcelltive 
for tilc diversion of trade. 'rhe print'iple canuut lIP 
tll1lt .. tnll' freedom is to sItare all the eh,tins OHr 

.. 1)1'ot1l('r8 'H'lH_" I find it hard to believe that the 
application of sec. 92 depends on the que»tioIl whether 
the pxistenl'e within a State of a particular facility, 
the dellial of which to interstate trade is otherwise 
lawful. ,loes provide an incentive for increasing 
l10111('~ti(· trade at the expense of interstate tradp. 

I feel ;.:ome nncertainty as to the extent to wltielI 
lhe dpcisiol1s do authorise an inquiry into matters 
that for lllY8elf I wouILl not regartl as eriteria of Hw 
allplieatioll of see. 92. But, as it must now be COll­

ceded that >iees. 28 :llld 45 ya"lidly operate upon the 
carriage of goods ill tue course of' interstate trade. 
the fa<:t~ mnst 8uppl~' sonlt' other ground of relief 
against the consequcnces. All 1 can say i.s that 
I have been unable to discover in the facts I have 
~tated allY legal basis for granting to the plaintiff ill 
the )lr('~ent action any form of relief, whether by 
way of injunction, lIeclaration of right, or other­
wise. It follows that the action ought to be 
dismissed. 

RIVERINA TRANSPORT PTY" LTD. v. STATE OF VICTORIA 

BYA'!''!', J.-Iu thil:l action, the plaintiff, a COlll­
pany engaged in the business of carrying goods 
between New South 'Vales and Victoria, seeks two 
declarations, the substance of which may be thus 
stated: (1) A tledaration that I'art n. of the 
Transport Reguiation "I..ct of the State of Yktoria is 
illmnsistent with sec. H2 of the Constitution of the 
COlllmOIl\yealth, at least so far as 1'art H. operates 
to prevent the plaintiff from olleratillg with Ull­

licensed vehicles its busilless of carrying goods on 
iuterstate journeys. (2) A deelaration that, in rela­
tion to licensing of commercial motor vehicles, the 
atlministratiye fjolicy of the Victorian Trallsvort 
Regula tion Board antl the Goyernor-in-Council of, 
tha t State, and the ellfoTC'ement of that policy by 
prosecution ill cases where vchicles ha\'e beell 
o]lpratpll ,,'ithout licences, inyoln~s a diseriminatioll 
against iuten,tate trade, contrary to sec. 92 of the 
(~OllllllOll\Y('alth Constitution. 

Tile claim to the first declaration i;.; completely 
tlllswered by binding authorities. In R. 'D. Vizzard, 
;)0 C.L.n. :30, [1934] A.L.R 10, this Court held that 
the ~tnte Transport (Co-ordination) "I..d of the State 
of New South 'Vales was valid, in "pite of the fact 
tllut, within that State, it operated adversely UpOll 
tlle Imsines,", of a carrier whose motor yehiclps were 
beillg Ol)Cra ted without licence, but ,yere also engaged 
('xduf'i\'cly ill the carriage of goods lwtween Victoria 
and New South 'Vales. 'l'lw New South 'Yales 
statutp p;.:tablblled a scheme for the co-ordination of 
all tl'an~lHn·t ,,-ithin tIll' Statt'. 'rh I' essence of the 
seheme wm; to limit UUl'COllomie competition bptweell 
nlried trallsport facilitic~, ~() as to procure 11 more 
ertil'iellt Hud ,.mtisfador~- cOlldud Hnd ('ontrol of the 
s('l'\'je(, of transportillg gOOlls 'vithin the Statl', 
\\"het\1er in the eoul'Sl' of lHlrply domeslic or inter­
"tatl' jourlleys. As a nt'C!c'SSllQ' 1Ia1't of the scheme, 
Ikc'IH'PS to o[JlTate were granted or refused accord­
iug to tlll' discretion of HIl admiuistrative body. SUh­
sequelltly. ill the case of (JUpin r. CommiS8ioner for 
NOllrl 'l'rallsport. 52 C.L.R. lS9, 11935] A.L.R. 138: 
null DlIltcanv. Yizzard, rJil C.I~.R. 498. this Court 
followed antl applied the prindple of VizZ(tnZ'8 (Ja8c: 
HmI ill JJeeember, 198;), the Privy Council refuHed 
~l)edal leave to aPl)l'nl froll! G-ilpicn's (]a8c and 
DUI/Can'N Case. :Most recently, in .Jamc,~ V. 'l'he 
Com·/llonwcalth. 5[; C.L.R. 1, 1193G] A.C. 578, [198G] 
.\.hH. :338, the Privy ('ouncil definitel~' accepted the 
adunl llcd~ioll in Yiz.:al'(/'s (Jasc as having correctly 
avvlied sec. 92 of the Commonwealth Constitution. 
III the ";Hme case the Privy Council also approved of 
important statements of principle contained in the 
judgment which I delivered in Yizzard's Case, where 
1 attempted to show. 110t only that the Common­
wealth was )lOund by see. 92, but also that both the 
Commonwealth and the States had a much wider 
sphere of legislative jurisdiction over interstate 
trade than would have been permiSSible upon the 
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adoptioll of !;ome of the reasolling used ill I\". (llId ','1. 
JIr',lrthlll' Ltd. c. State ot (Jncens/wl(l. (lH20) 2S 
('.hR. ;:;;)0, 27 A.L.R. l:jO. 

For the 1'url'ose of a]Jplyillg ~ee. H2 of tht' ('Oil' 

~titut iOll. no valia l1i~tillction eall he tlralYll het,Yel'll 
Part n. of tllP 'l'ram:l'ol't Regulatioll ."-et of the 
State of \'ictoria a]](l th(' Xl"" Sonth "-nJe~ .\.('{ 
deelan'd Ylllid ill the ca~c~ llllmtiO!lt'd aIJo\'l'. Eadl 
.\et aims at thc (:o-Ol'(lillatioll throughout the state 
of all t1'allSport fneilitil's. and l'a('h (,alTil'l:; ont the 
~ta tnton- scheme by licellsing cOtnmerl'ial motor 
Yl'hides. Tu cach ('ase the .\.ct also aims at' tlll' 

reasoliable prot('('tion of the railwa~-s as instrumellts 
for the carriage of goods, both illtrastate alld inter­
:::tatl'. In each em;e, moreover, it is a llecessary COll­
SPljlWllce of the statutory sl'hellll' that' pa l'ticula l' 
01'Crator8 must b(~ s(,l'ionsl:.- affected ill thl'i1' bnsilless 
activities, alld also that ill the ailsellce of the 1l{,l'eH­
~nn' :-ltate lieem''', Yl'lJicil'~ whil'll haYe beel! ellgagetl 
~olely in jourJleys fl'om ,yitl1in Olle 8ta te to poillts 
ill llllother state, will be unabh~ to vroceed in the 
regulating State without veualties beillg incurred. 
Hut l-iz.~al'(l'8 Oas(' 1inally establii,;hes that such 
fPstdciions do not constitute all illfrillgl'ment of the 
fl'l'P<loll1 of intl'l'~tate tTtlde d<'clal'ed hy sel'. \)~. 'I.'he 
lirst part of the pIa ill tiff's ell! ill1 must fail. 

.I.s all'elld~' "tated, tlH' ";('('01)(.1 part of the plaill­
tiff's daim is hmled "olely upon allegatioll~ of dis­
l'rilllinatioll. EyidellCe ,nts eallell by botlt sides in 
order to prove the fads reiatiYe to thl~ tl'HllSPOl't 
poliey adopted by tl!(~ adll1illistl'atiYe autllOl'itil's of 
the St.ate of Vietoria. 

It is plaill that, if 8tat(' legislatioll dis(·l'illliml[e,.; 
against interstate t1':ull' nUll interl'OIll'Sl' ~o a~ to 
jJrohibit it, it will hp im-alidate<l h~' sec. H2-f'()J' -r. 
Robbin8, (100\)) S C.L.It. 11ii, 1ii .\..L.n. 112; Kt:. 
Viz.i;'ard, 50 C.hIt lit. [1. IX1. llllil4] A.L.H. :)7. Anll. 
llt\\'illg regard to thl' ]Jrinciples of the judgmellt 
delin~red by Lord .\.tkill for the l'rh'Y Conndl, ill 
Jamc8 V. CO/l'u/t, [1!l:j2] A.C. G42, I am clearly of 
o[liuioll that, if the exec11tiYe or allmillistrative. m; 
(listillet from the l('gi~latiye, Ol'gllu of 11 8tate seti< 
11fJ hostile liiscl'imiuutiollS iucom;btent with the frct'­
t10111 declared by Hee. H2, the o[lpration of scc. H2 
Iltust at once lw attl'aetell, for the COIIstitUtioll eau­
Hot be Illocked by substituiing execuU"e for legis­
I a tin' iuterference wHI! freedom-at p. ;:;;:;8. Diffi­
culties may sometimes ari~e in mOllldill;( a suit a bIe 
remedy in cases when' sec. !l2 is apvlietl to cxpcu­
jjye aetion whkh is challenge(l UPOll tlle ground that 
it ctlrrie,; out a poliey of hostile discrimiuatioll 
:tgaill~t inter:3tate trade. I think th'lt SHell liifti('ul­
ties llewl not be elahorated alld can easily be ('xag­
;(pratell. In some drcnmstallces the l'l'Slllt of the 
llppli('t[tioll of sec. H2 may he to depriYe the GoY('rlJ­
ment cOllcerned of a defE'l1ce to an action of tort-­
James v. C01CCtn, [1932] A,C. 542; in others, it may 
be merely to annihilate or avoid a decision or deter-

lIlination of au administrative tribunal. But I am 
uuuble to accept the proposition that diseriminatioll 
[)~- the exceutiye or administrative authorities of a 
:-itate nUl be remedied only by recourse to sec. 102 
of the Con~titution, or hy other legislation pl'oceed­
ill;; from the CommoIlwealth Parliament. Section 
102 imllliellly llermits of the practising of certaiu 
(iis<:rimillatiOll OIl the part of the states. But r think 
it is Pl'l'OlleOllS to infer that, apart from sec. 102, the 
executin' organs of a State possess a charter to close 
thl' illterstate borders so that this Court is powerless 
to intenene. It would be a strange thing if the 
Parliament of tlle Commonwealth, which for sixteen 
~'ears has sought to confer upon itself an entire 
immunity from the dechlration of freedom in sec. 92, 
w('r(' l1ltHle the sole protector of the citizens against 
ilifl'illgelllellt of that section b,v hostile discrimination 
Oil the part of the exe('uth-e 01' admillistratiye organs 
of a state. It is npon this Court, and llot upon the 
('onllllOmn'alth Pal'liamellt, that the priman' tluty dL~ 
\'ol\'e>< of gllarlling agaiwlt all infringement of se('. H2, 
\\l!ethpr hy the States or by the Commollwealth itself. 

11O\yen'r, it has to be rpmembered that, whenever 
discrimination alone ii'l relied u]Jon in order to in­
yalillate eith('r legislation or exeeutivp action, hy 
['('ason of eoufliet with the oYel'l'iding command of 
see. H2, it mn~t he proyeLl that the discriminatioll 
is in l'l'latioll tu "frel'llolll as at the frontier," 01' 

.. goods passillg into or out of a 8tate"-J amcsr. 
Tile ('()mflwmrcalth, GG C.L.n. at p. '58, [lH3ti] 
A.L.R. :143. 'I.'hese are the phrases used by Lord 
\Yright, and they indieate that, before there can he 
discrimillatioll contrary to sec. H2. there must he 
~ntisfad()rr vr()of that the authority of the State or 
('ommoml'ealth is being l'xerted against interstate 
t l'Hlle. the llis('riminatioll impose!! being by reference 
to the fad thut goods or versons haye passed 01' are 
vassiug, 01' will ]Jass illto or out of a State. Such is 
1 he diseriminatioll which iH forbidden by ~ee. H2. In 
truth, ~uch discrimination i~ llot so much all in­
dl'jlelldpnt ground for the apvlieation of ~ee. D2; 
rather, it provides cOllelusive el'idcllce of the fad 
t hat there has heen a forhidden interi'erenc(' with 
.. freedom as at the frontier," 

III the vresent case, the l'articulan; of the alleged 
!li~crimillatioll are ~pl'('ifi('tl ullller three head~ ill 
paragraph 10 of the ampl1lkll statement of Claim, ,tlu'l 
tllP~- will hp tlealt with ill their order. 

(1) The first allegation ifi that the Trallsvort 
Board of tlie State of \'letoria refns('tl to grlmt 
licl'nces for yehicles caI'l'ying interstatl'. while gl'ant­
illg a large number of licelH:efi fo!' yehil'll'~ c:1l'l'yill;( 
goods solel~' within the State of Yictol'ia. But tl1('1'e 
is llothin;; ill this allegation to warraut the illfl'l'ell('e 
that the state of Yictoria '\"as pUl'15uing any policy 
of restricting or prohil)iting the trade bet\Yeell itself 
and its neighbouring States. The Board's refusal 
of licences to carry goods illtersta tp hy motor llW~-
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have been due, and in fact tht, evidence shows that 
it was due, to the belief that tlle interstate trade 
would be facilitated, not hindered, by tlle poliey of 
l'ringing goods for carriage interstate into the rail­
way ;:ystt'lll Ht suitable points within awl without 
netoria. so thut the railway and motor transport 
would together handle the aggn'gate IlHnlage of 
illterl"blte goods more effieiently. No doubt particular 
individuals would or might be disad Hllltaged by sucll 
a policy, hut that is a necessary feature of any 
SdH'll!e of eo-ordination. 

(2) The second allegatioli b that the BOHrd refused 
to apply to aplIlications for licences for interstate 
,'ellicles the same principles as were applied lJy it 
ill t hc consideration of applications in ref'peet of 
yehides carrying solely within Victoria. 'l'hi S :Ill ('­
gation is bused ullon the fact tllat thp Tran"port 
Board refused applications for licences madp hy the 
plaintiff and othpr carriers carrying intf'l"sta te' upon 
Ill(' prillcillle that, in the circumstances, the railways 
alld lot'1l1 haulier" could more conveniently (lispos(' 
of thp traffic; whereas the Governor-in-Coulldl, in 
H~ "Ilb;-;equent consideration of application8 for 
"chides c-arrying withi11 the State of Victoria, (lecidpd 
that. nll(lel' certa in conditions, it should have regard 
10 the desirability of recognising certain right~ 01' 

("]aim~ pxii5ting as at the commpncement of the Tran~­
port Act as well as to the general principles of eo­

ordinating with railway "e!'Vices. Hut see. 92 does 
Hot gnarautee a continuing or ab~olute uniformitT at 
m-cry stage in -the administration of n cOlllpli('ated 
lieensing system, which necessarily ll1U"t 1>e ('apnlll" 
of adaptation as new problems and unforeseen (liffi­
('nIties arisp. In the present case. thp Board'" primary 
decision to rpject the applications of the ]llaintiff 
and other operators was based 'upon principles which 
"'ci;e in 110 way impeached in thpsp lll·ocpedings. Xext. 
all the decisiolls of tlw Board in respect of inter8tate 
operators were confirmed by the Governor-in-Council. 
It was subsequently. and, HO far as appears, in­
()epel1dentl~', that the Governor-in-Council laid down 
the further hpads of policy which wprp applied to 
a]l]llieatiolls for intra-Victorian licenc('s. The uu­
l'ealUy of the plaintiff's claim that there was {li~­

("rimination. even at< against vehicles as distinct from 
the tnIl)p, is iIlustratpd hy the faet, which if; suffi­
eielltl~· llrOyed. that if the polic~' subsequently 
nclopted by the C;ovC'l"lIor-in-Coullcil had been origin­
all~' applied hr tilP Boa I'd in its primary dpcision, 
t he plaintiff would, H ( the 1ll0:;t. havp re('eived licences 
in rpspect of two only of its twent~--seven applica­
tiOllS. Tt is also illustrated by thp fact that, on the 
1,laintiff':,; Hubsequently renewing its applications, they 
wel"(' refused. partly at least, upon the ground that, 
hy reaHon of certain ('onduct, thp plaintiff ,vas re­
~arded by the Board as not a fit and proper person 
to be granted licenC'es. 

RIVERINA TRANSPORT PTY. LTD. v. STATE OF VICTORIA 

(3) 'I.'he third allegation of discrimination is tha t 
thp dpfeudant Board refused all licences for vehicles 
tarrying goods interstate, for the rpason that SUell 
yt'hic!ps wen' carryiug, or intl'uclpd (0 carry, goods 
illt('r~tatp. Obyiou"l~- this allegation, if tnw. would 
"Iter the lega I situation. TInt the factI; entirely 
IIPguth'p t11is allegation. The applications were re­
fnsed. not heCtllUle thp Y(>hide~ \\"('1'P carrying. or ill­
teuded to carry, goods interstate, but hc~ause, in the 
Hoard's opinion, the carriage of goods interstate was 
being provided for already, and in a more efficient 
n1<lllllPr, hy co-ordinating the 8eryices of the railway 
systems of the two states with local motor transport 
from all points in the Hiverina to appropriate rail­
way tp1'minaI8. It is of significance that, with the 
consent of the Parliament of New South 'Vales, Vic­
toria lta~ l,('('n allowed to extend its railway system 
to tonsiclerable distances within the State of New 
:"outh '.valps, the gaugp of these important border 
railwHYs being the Victorian gauge, and the l'ailway~, 
>'0 far as they are within New South -Wales, beiug 
entirely ('ontrolled and managed by the Victoriall 
railway administration. This important policy was 
('aITied out by arrangpmput bptween the two States, 
1'01" tile vpry purpose of encoHraging intpr;-;ta te trade 
h~- facilitating thp pas~:Jge of goods across the State 
liol1Jld"l'ie~ to thp markpt (lpPll1ed most suitable. Cer­
tninl.,·. the d{'~irability of ensllring' 11 reasonable use of 
tllP loonjpl' rnilway;,; n~ instruments for the mlnlllC'(,­

mt'ut of intel'f'tate trade i~ 11 consideratioll which is 
!lot pla("ed outside thp clis('retiouary powers of bodips 
",hos(' dut." it is to eo-ordinatp all transport facilities 
within thp State of Yietoria, the trade of which with 
Xl'w South "'all''' j" lal"gpl~' dependpnt upon suell 
railwa~'". 

Althon~h. th{'refol'P. it i" l'stablii-,hed that, in all 
Hllpl"ojJriatp case, discrimination of an executiye, as 
\I-ell a'" a lpgislatiYe character. may be relied upon in 
('rdPl' to lll'Oye an infringement of sec. 92, it is also 
plaiu that. on the facts of the present casp. the ease 
of the plaintiff has pntirply failed. 

The action ,.,honld bp disllli,,~ed, with ('ost". 

:\IcTIERNAN. J.-1'he first declaration which the 
vlaintiff elaims i:< in substance that Part n. of the 
Transport Regulation Acts of Victoria is contrary 
to see, H2 of tlw Constitution, and ,"oid. The pro­
yiHions of thp"l' .\cts cannot be distinguished ill 
principle from the State Transport (Co-ordination) 
.\ct 19H1 (N.S.W.), which has been declared not to 
('(>lltraYen{' "PC'. 92-R. 1'. T'iz,:ard, Ex pat'te Hill. 50 
C.L.n. p. no. [1934] A.L.n. 16; O. Gi/pin Ltd. ·v. '1'1Ie 
Commissioner for Road Transpot·t and Tramways 
(NelG South Wales), 52 C.L.R p. 189, [1935] A.L.H. 
l:lH-and these decisions were approved of in James 
v. The Cf)mmonl(~ealt1l, 55 C.L.R. p, 1, [1936] A.IJ,R, 

333. 
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Alternativelr to the first claim, the plaintiff seeks 
a ueclaration that, although it might not be lawful, 
accoruing to the letter of the Transport Regulation 
.\cts, for the plaintiff's vehicles to operute in inter­
state carriage of goous without a licence, administra­
tive and executive action taken oy the Transport 
Regulation Board and the State of Victoria, resulting 
in the refusal of the plaintiff's application for licences 
for its vehicles operating in the interstate carriage 
of goods, contravenes sec. 92. 

From the facts l1rovetl, the uefinite conclusion can 
be al'1'iYedat that, neither the Transport Board nor 
the Executive Government exceeued their powers 
under the Acts respectively in refusing the plaintiff's 
applications for licences for these vehicles, and in 
~lpproving of the refusal of the apvlications. '1'he 
auministrative and executive action complained of is 
fully authori>led oy legislation which does not itself 
contravene sec. 9:!. But, notwithstanuing that the 
refusal of the licences has presumaoly a legal oallis, 
the plaintiffs 8a~' that the Transpol·t Board and the 
Goyernor-in-Council have, by the exercise of their 
powers and discretions under the Acts in the case of 
the plaintiff's applitations, contravened sec. 92 of the 
Constitution. '1'0 prove that case they rely on the 
fact that applications for licences for vehicl,'" overat­
ing within Vktoria were finally granted, whercas tfiC 
lllaintiff's allvIications which were for licences for 
vehicles pursuing interstate routes were finallr re­
fused. The refusal of the interstate applications and 
the approval of the intrastate applications results in 
interstate trade through Vktoria being made more 
dependent OH the rail",a,l's than 011 the roads. But it 
is not possiole to deduee that the action tnlwll or the 
Board and the OOI'cl'llol'-in-Council, ill dealing with 
the i~terl3tate and thp intrastate applications, if all 
the individual applieations are put in these two 
classes, has placed any burden, hindrance or restric­
tion on the freetlom of interstate trade as at the 
oOl'der-.fame8 v. '1'he Commonwealth. 35 C.L.R., p. 
57-" If it (trade) im'ol ves sea, railway or motor 
"carriage, releyant Acts opernte on it; it is >luoject 
"to executive or legislatiYe measures of State or 
"Commonwealth dealing with wharfs or warehouses 
"or transport workers. It must be so snoject "­
[1986] A.L.R. 843. 

As it is not shown that freedom in it ~ relevant 
sellse, . under sec. 92, has been inva.ded o~· the acts 
of the Transport Board and the ExecutiH~ Govern­
ment of Victoria of which the plaintiff complains, it 
is unnecessary to consider, the nature of the relief 
to which the plaintiff would be entitletl, if the 
opposite conclusion could be maintained. In my 
opinion there is no tenable . ground shown for the 
declaration which ilil sought alternatively to tbe 

declaration that the Transport Regulations Acts are 
void.. '1'he action should be dismissed. 

Action dismis8ed. 
[Solicitors-For the plaintiff, Alex. Grant, Dickson 

and Pearce; for other parties, F. G .. Menzies, Crown 
I::iolicitor for Victoria, J. E. Clarl,;, Crown Solicitor 
for New South Wales.] K H. E. B. 

FCLL COUR'l' - (Mann, C.J., 
Macfarlun and Gavan 

Duffy, JJ.) 
.May 19. 

FELSTEAD v. ECONOMIC CASH BUYING CO. 
PTY, LTD. 

tjale uf goods-tjeller still in p088elllliun-Bul lIot ill 
cllal'(tcter of BelleI' - Dealing with thil'd partll­
Whethct· title conferred - Good8 .'let 1928 (No. 
:3(94), sec. 30. 

lly the Goods Act 1928, seetion 30, it is l'rovided 
that where a seller of goods continues ilr possession 
of the goods, or is ill posseSSion uf the goods, the 
delivel'Y of the goods oy him unuer allY sale to allY 
person receiving the sume in good faith, and without 
notice of the preyiolls sale, shall have the same effect 
as if the pf'rson making ;:uch delivery was authorised 
hy the owner.-

Held, that It good title CUll olll~' he giveu uuder the 
~ection if the llersou making deliver~' is still in pos­
Ression of the goods in the charal'tpr of seller, and 
Hot wherc he happen;: to be in 1I0,;,;e><llion oy virtue 
of some intervening 1II'I'IIngl!nU'nt. 

~PJ'~CIAL CASE from COlmty Court. 
In the County Court at Melbourne, E. Felstead 

bruught an action against Economic Cash Buying 
Co. Pty. Ltd. and Ah'oy :\1otor Cyd~s Pty. Ltd., 
allpgillg that the Economic Company cOllverted to its 
OIYU use a motor cycle of the plaintiff's. '1'he plaill­
tiff daimed alternatively against the Alroy Company 
(hlmages f01' breach of an agreement for the sale to 
the plaintiff of the motor cycle, in that that defen­
dant had no title or right to sell such motor cycle, 

'1'he action was tried before Judge Wasley, when 
the Judge found certain facts, and stated a Special 
Case for the Full Court. 

The facts found were that, 011 80th Marth, l!J35, 
the motor cycle in question was the propert~· of the 
.Uroy Company, and was in its possession. On 2nd 
.\pril, 1985, onc Dwyer made' to the Economic COlll­
pany an offer in writing to hire the motor cyrle on 
hire-purchase terms, and he paid £15 as the initial 
payment, and obtained possession of the motor cycle. 
On 4th April, 1935, the Economic Comllan3' became 
the owner of the motor cycle by purchase from the 
.Uroy Company, and the purchase money, £66 168. 
Gd., ·was paid to the-Alroy Comp,any. On 5th April 
the EeonomicCompall), accepted. Dwrl!r's of [pr, ami 


