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the fourth plea, the Full Court’s judgment gave no
separate consideration to the fifth plea.

In our opinion, we should not here deal further
with the question of the interpretation of sec. 63
(2) of the Act, because the defendant’s liberty to
amend his pleas remains, and a perfectly good
formal plea may be pleaded by strictly following the
terms of the section, without unnecessary and dan-
gerous flourishes. It is seldom satisfactory to
determine questions like the present upon demurrer.

The appeal should be dismissed.

| Solicitors—¥or the appellant, Norton, Smith and
Co.; for the respondent, Kennedy, Daniel and Co.]

G. E. S.

[On July 13, the Privy Council refused an application for special
leave to appeal.]

FULL COURT — (Latham, C.J.,
Rich, Dixon, Evatt and
McTiervan, JJ.)
(Melbourne and Sydney.)

RIVERINA TRANSPORT PTY. LTD. v. THE
STATE OF VICTORIA and Another.
Constitutional law—Freedom of trade and intercoursc
—Among States—1'ransport . regulation — Commer-
cial goods wvchicle—Compulsory licence—1"ransport
Regulation Board—Licence for interstate carriage
of goods—Refusal by Board—Discrimindtion as be-
tween States — Commonwealth Constitution, sccs.
92, 102—Transport Regulation Act 1933 (No. 4198,

Vie.), Part 11.—Validity of.

June 1-4.
July 28,

The Transport Regulation Act 1933 (Victoria)
provides, in 'art 11., that a commercial goods vehicle
shall not operate on any public highway unless it is
licensed, and the Transport Regulation Board is
empowered to grant licences, and is directed to take
into consideration the advantages of the proposed
service and the convenience to be afforded to the
public, the existing transportation service and its
adequacy and the effect upon it of the proposed ser-
vice, the condition of the roads, and the character,
qualifications, and financial stability of the applicant.
The Trausport Regulation Act 1935 provides that no
decision of the Board as to granting or refusing a
licence shall have any effect until reviewed by the
Governor-in-Council.

_ A carrier operating regular services for the car-
riage of goods in commercial goods vehicles betwecen
Melbourne and places in the Riverina district of New
South Wales. applied for a licence, and the Transport
Regulation Board refused to grant a licence in respect
of any vehicles operating interstate. The refusal was
approved Dby the Governor-in-Council. The carrier
brought an action for a declaration that Part II. of
the Act is void, and that the acts of the Board and
of the Governor-in-Council were unlawful as operating
in contravention of section 92 of the Commonwealth
Constitution.

_The plaintiff complained that the licensing pro-
visions of the Aect imposed restrictive conditions

upon interstate carriage of goods, and made possible
an illegal discrimination against interstate trade and
commerce. The plaintiff also complained that therc
was a practice of discrimination in the administra-
Qou of the Act by the Board, as approved by the
(70\:0rnor-m-Councﬂ, in that applications in respect
of interstate services were being uniformly refused.
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and were dealt with upon a footing different from
and less favourable than were those relating to ser-
vices within Victoria.—

Held, following Rex v. Vizzurd, 50 C.L.R. 30.
119341 AL.R. 16: and Jamces v. The Commonwcedlth,
[1936] A.C. 578, that the Aect is valid.

Per  Latham, C.J.—liven assuming the alleged
discriminatory policy in the administration of the

Act to have been established, the plaintiff had no
cause of action arising therefrom cognizable in a
court.

Per Rich, J.—The evidence did not disclose any
design to obstruct the flow of goods across the border,
or to increase the movement of goods within the
State at the expense of traffic across the boundaries.

Per Dixon, Evatt and McTiernan, JJ.—The statute
being held valid, the facts disclosed no legal basis for
granting relief to the plaintiff against its operation.

Per Latham, (.J.—XNeither a Federal statute nor
it State statute will be invalid on the sole ground
that it discriminates, or makes it possible for an
administrative authority to discriminate. Dbetween
interstate and intrastate trade aud commerce. for the
Constitution does not make abxence of dixcrimination
the test of wvalidity, but absence of restriction upon
the freedom of trade and commerce as at the frontier.
Section 92 of the Constitution does not deal with
discrimination in the administration of valid legixs-
lation. In such a case, if the freedom declared by
section 92 is restricted, legislation by the €ommon-
wealth Parliament will be required to remedy it.

Per Evatt, J.—In the case of infringement of sec-
tion 92 by hostile discrimination on the part of the
executive or administrative orgauns of a State in
relation to freedom as at the frontier, the remedy ix
within the power of the High Court. Legislation by
the Commonwealth Parliament is not the sole remedy.

The action was dismissed.

TRIAL OF ACTION referred to Full Court.

Riverina Transport Pty. Ltd.. a Company incor-
porated in Victoria, operated regular services solely
for the carriage of goods in commercial goods vehicles
between Melbourne and places in New South Wales,
and between Geelong and places in New South Wales.
It also operated a regular service for the carriage of
milk in commercial goods vehicles between Trafalgar
and Melbourne, in the State of Victoria. The Com-
pany held licences under the State Transport (Co-
ordination) Act 1931 of New South Wales, in respect
of its operations in that State. The Company alleged
that the officers of the Transport Regulation Board,
incorporated under the Transport Regulation Acts of
Victoria, stopped its vehicles in the course of their
interstate journeys, and inspected the goods carried.
and prosecuted the Company and its drivers for
alleged contraventions of Part I1I. of the Transport
Regulation Act 1933 of Victoria. The Company had
applied to the Board for licences under Part II. of
that Act, and the Board refused to grant licences in
respect of any of the vehicles operating interstate,
and the Governor-in-Council approved of such re-
fusal. The Company thereupon hrought an action in
the High Court against the State of Victoria and the
Board, alleging that Part IL of the Act mentioned was
made to operate in a manner contrary to the Com-
monwealth Constitution, by prohibiting the carriage
of -goods between Victoria and other States by com-
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mercial goods vehicles, and that, in so far as it so
operated, it was invalid. The Company sought a
declaration that Part II. was void; and, alternatively,
that Part II. was void so far as it prohibits the
operation of commercial goods vehicles in the plain-
tiff’s interstate services. Declarations that the acts
of the Board and of the Governor-in-Council approv-
ing of those acts were unlawful were also sought,
and injunctions.

The defendants in their defence denied in sub-
stance the allegations of the plaintiff.

By the Transport Regulation Act 1933 (No. 4198)
it is provided that a commercial goods vehicle shall
not operate on any public highway unless licensed
by the Board constituted under the Transport Regu-
lation Acts, and upon the application for a licence the
Board is directed to take into consideration the
advantages of the proposed service and the con-
venience to the public, the existing service in rela-
tion to its adequacy and probabilities of improvement
to meet public demands, the effect upon existing
services of the one proposed, the benefit to any par-
ticular district, the condition of the roads, and the
character, qualifications and financial stability of
the applicant.

By sec. 37 of that Act (added by Act No. 4298)
it is provided that no decision of the Board shall
have effect until approved Dby the Governor-in-
Council.

The action was tried in Syduey, before Evatt, J.,
on 5th, 6th and Tth April, and, after the close of
evidence, Hvatt, J., directed that the case be argued
before the Full Court.

From the written decision of the Board refusing
the licence, it appeared that the decision was based
upon a consideration of the ordinary case of com-
petition for general goods haulage between the
normal and sufficient railway service and the parallel
road service, and the effect of discontinuing the road
service upon the flow of traffic to Melbourne. The
Board found that there was no area in Riverina with
a natural flow of trade to Melbourne from which the
railway rates to Melbourne would be more than the
railway rates for carrying the goods to Sydney: and
thus that the exclusion of road tramsport would not
divert trade from Melbourne, and therefore that the
question was one of normal competition between daily
goods services by the railways and parallel goods
haulage of less frequency on the road. The Board
expressed the desire to assist in developing co-
ordinated carriage into Riverina from the Victorian
railheads to enable consignments to be despatched
from Melbourne to places in Riverina outside the
area of prohibited road carriage under the laws of
New South Wales, and it declared that the Railways
Commissioners’ policy of reduction and generalisation
of rates would safeguard the normal flow of traffic

“THE ARGUS”

LAW REPORTS 375

RIVERINA TRANSPORT PTY. LTD. v. STATE OF VICTORIA
to Victoria, and that the application for licensing
interstate carriage was not different from normal
applications for competitive parallel haulage.

At the hearing before Evatt, J., the Chairman of
the Board (Mr. P. D. Phillips) gave evidence that
the Board, in reaching its decisions, applied the same
principles as had been applied in the case of applica-
tions for services within Victoria.

Fullagar, K.C., and Sholl for the plaintiff.—The
Court is invited to reconsider Rex v. Vizzard, 50
C.L.R. 30, [1934] A.L.R. 16. In any event, interstate
tfreedom of trade and intercourse has been interfered
with here, for trade between Victoria and Riverina
has been arrested, and trade which formerly went
to Melbourne now goes to Sydney. The Transport
3oard has discriminated between intrastate and
interstate trade, by applying different principles in
considering applications for licences. An action is
the appropriate remedy, because in effect the Act
itself prohibits the interstate trade. Where an
administrative act infringes sec. 92, the relevant
legislation cannot be lawful authority for that act.
Behind all the cases were two different ideas. From
the viewpoint of the sender of goods, the blockage
of his freedom under sec. 92 is only partial; but
from the viewpoint of the person engaged in trans-
porting the goods, his freedom is directly interfered
with—Willard v. Raewson, 4S8 C.LR. 316, [1933]
ALR. 209; James v. The Commonwealth, 55 C.L.R.
1 at pp. 47, 48, 51 and 58, [1936] A.L.R. 333; Acts
Interpretation Act 1930 (No. 3930), sec. 2. The
statute must be read down that it shall not infringe
the Commonwealth Constitution. If this Act contained
discriminating provisions with regard to licence fees,
the licence provisions would not apply to interstate
operators—For v. RoObLDbins, (1908) 8 C.L.R. 115, 15
ALR. 112; W. and A. McArthur Ltd. v. Queens-
land, (1920) 28 C.L.R. 530, 27 AL.R. 130; Peanut
Board v. Rockhampton Harbour Board, 48 C.L.R.
266, [1933]1 A.L.R. 161; Willard v. Ruwson, 48 C.L.R.
316, 119331 A.LLR. 209. All the recent cases have
recognised that interference may be effected either
by legislation or by executive action. If any
administrative act interferes with the liberty con-
ferred by sec. 92 it is invalid, even though the
statute under which it purports to be done is valid.
[McTIERNAN,; J.—Peanut Board v. Rockhampton
Harbour Board, 48 C.L.R. at page 284, [1933] A.L.R.
at 166.] The Act cannot operate so as to attach
penal consequences to an eXecutive infringement of
sec. 92, [LATHAM, C.J.—James v. Commoniealth,
55 C.L.R. at page 56, [1936] A.L.R. at page 342.]
Hostile treatment by a State of interstate trade is
prohibited by sec. 92.

Wilbur Haem, K.C., and T. W. Smith for the State
of Victoria.—The validity of the Act cannot be im-
pugned, in view of R. v. Vizzard, 50 C.L.R. 30, [1934]
ALR. 16; and James v. Commonicealth, 55 C.L.R. 1,
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{19361 A.L.R. 333. As the Act is a mere licensing
Act, the mere refusal of a licence to particular car-
riers does not contravene sec. 92. All that sec. 92
postulates is freedom of trade, commerce and inter-
course, not freedom of the instruments of trade—
R. v. Vizzard (supra); James v. Commonwcalth
(supra). Freedom of trade does not involve im-
munity of traders from general legislative control by
the State. The plaintiff must prove that there has
been interference in fact with passage of goods across
the border. Any system of licensing must involve
discrimination between those carriers who are per-
mitted and those who are refused the use of the most
convenient route. This limits the choice to the
trader, that he must use a certain channel, and not
necessarily the one most convenient to him. Any
system of control by a State is limited to its own
territory. Carriers from bordering States may obtain
as of right a licence to enter Victoria and connect
with the Victorian system. Discrimination does not
invalidate the Act unless it is discrimination directed
to impair the free passage of goods at the border.
The plaintiff’s complaint is really against the action
of the Governor-in-Council, the Board’s action being
merely a recommendation which may be ratified or
reversed, and the motives, legality and propriety of
the Governor-in-Council are not proper subject for
inquiry in a court of law—The Victorian Stevedoring
Co. Pty. Ltd. v. Dignan, 46 C.L.R. 73, [1932] A.L.R.
22, The administration of the statute cannot make
a valid statute invalid. If the administrative act
is contrary to sec. 92 it alone is wltra vires, and the
remedy sought in this action does not lie.

Herring, K.C., and Smith for the Transport Board.
—Applying the tests laid down in R. v. Vizzard
(supra) and James v. Conunonwealth (supra), there
is here no discrimination, and sec. 92 is not infringed.
The Act itself is valid, and the Board had power
to refuse all licences, so that there can be no dis-
crimination which is relevant here. The real dis-
crimination is not against interstate hauliers. but
against long-distance hauliers, in favour of radius
hauliers, and the railways. Co-ordination of trans-
port is desirable, and in the long run interstate trade
will not be impeded but facilitated.

Teece, K.C., and Leaver for the State of New South
Wales intervening.—The Board’s act was perfectly
legal. In considering the grant of licences no inter-
state trader has been discriminated against merely
because of hig interstate character. The criterion
in each case was substantial advantage. The mere
presence of discrimination is not decisive on the
question whether the Act infringes.sec. 92.

Fullagar, K.C., in reply, referred to Clyde Engineer-
ing Co. Ltd. v. Cowburn, 37 C.I.R. 466, [1926] A.L.R.
214; and H. V. McKay Pty. Ltd. ». Hunt, 38 C.L.R.
308, [1926] A.L.R. 393.

Cur. adv. vult.
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The tollowing written judgments were delivered :—

LATHAM, C.J—This case comes before the IKull
Court upon a direction made by my brother Lvatt,
under sec. 18 of the Judiciary Act 1903-1934.

The Victorian Trausport Regulation Act 1933, sec.
23, provides that a commercial goods vehicle shall
not operate on any public highway unless such
vehicle is licensed in accordance with the Act. The
defendant, the Transport Regulation Board, is em-
powered by the Act to grant or refuse licences. The
plaintiff, which is engaged in the motor carrying busi-
ness, particularly Dbetween Melbourne and the
Riverina district of New South Wales, applied for
licences for its vehicles. The applications were re-
fused, and the Governor-in-Council approved the
decision of the Board.

The Board is¢ entrusted with powers of organisa-
tion and co-ordination of motor transport in Victoria
under a licensing system. Section 26 of the Aect
requires the Board to take into consideration the
matters there mentioned in dealing with applications
for licences. Under the 1935 Act, sec. 4, it is pro-
vided that “no decision of the Board granting or
- refusing to grant any application for a commercial
*passenger vehicle licence or a commercial goods
- vehicle licence or revoking or suspending any such
“licence shall have any force or effect until such
“ decision is reviewed by the Governor in Council.”
The section also provides that, in reviewing any
decision the “Governor in Council may by order
“ within six months of the Board giving a decision—
* (@) approve the decision of the Board; (b) disap-
» prove the decision of the Board; or (c¢) make any
» determination in the matter which the Board might
“have made and cvery such order shall be given
“ offect to as soon as may be by the Board.”

The plaintiff's applications related to some twenty-
seven commercial goods vehicles, which it had been
using for the purpose of carrying goods between Mel-
bourne and districts in the Riverina, in New South
Wales. On 13th June, 1935, the Board refused the
applications. The Act of 1935 came into operation
on 2nd October, 1935, and contained the provision
giving the Governor-in-Council the power of review
to which I have already referrved. Applicants who
had been unsuccessful were given a further oppor-
tunity of applying for licences, and on 4th December,
1935, several applications were made by the plain-
tiff. and were again refused by the Board. The,
chairman of the Board, Mr. . D. Phillips, was called
as a witness in this action, and he gave evidence that
the Board, in reaching its decisions, applied the
same principles as had been applied to applicants
for services within Victoria. The result of the appli-
cation of these principles was that. in the opinion
of the Board, it was proper to refuse all the plain-
tiff’s applications.
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On the 24th January, 1936, the Governor-in-Council
approved the refusal of the Board to grant the
applications.

The Cabinet considered the policy to be applied in
relation to the regulation of motor transport, and an
announcement was made by the Premier on 4th
March, 1936, which included the following state-
ments :—

Riverina Cases: The decision
Joard in Riverina cases to stand.

of the Transport

Road- Hauliers: Operators who were running in
August, 1933, and who provided reliable, efficient and
regular services, will be granted licences to continue
on the route or routes upon which they were then
operating.

The Board, in accordance with the directions con-
tained in this statement, has applied and proposes to
continue to apply the policy adopted by the Cabinet.

The plaintiff complains that applications such as
those of the plaintiff for commercial goods vehicle
licences in respect of interstate services have been
uniformly refused by the Board, while applications
for licences for routes comparable in length, and
other relevant characteristics, have been granted in
respect of services confined to Victoria. It is said
that the policy of the Government and the decisions
of the Board in conformity therewith mean in prac-
tice that no interstate licences will be granted at
all. It is further complained that the concession in
favour of services operating before August, 1933, has
been limited to services operating within Victoria,
and that therefore applications in respect of inter-
state services are dealt with upon a footing different
from, and less favourable than, that wupon which
applications relating to services within Victoria are
dealt with. It is argued that there is accordingly
a practice of discrimination in the administration
of the Act by the Board which entitles the plaintiff
to a remedy because such discrimination is forbidden
by sec. 92 of the Constitution of the Commonwealth,
which provides that “trade commerce and inter-
“course among the States whether by means of
“internal carriage or ocean navigation shall be
*absolutely free.” The plaintiff claims declarations
that the Acts are invalid either in tofo or in so far
as they prevent the plaintiff from ecarrying goods
interstate: that the refusal of the Board to issue
licences and the approval by the Governor-in-Council
of that refusal are unlawful: that it is lawful for the
plaintiff to operate its motor vehicles in interstate
services without any licence: and consequential in-
junctions.

It was first contended that the Transport Regu-
lation Act was invalid, because its licensing pro-
visions imposed restrictive conditions upon the inter-
state carriage of goods, and because they were such
as made possible an illegal discrimination against
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interstate trade and commerce. It is impossible to
accept this contention. In James v. The Common-
wealth, 55 C.L.R. 1, [1936] A.C. 578, [1936] A.L.R.
333, the Privy Council considered the whole question
of the meaning of sec. 92. Their Lordships ex-
pressly approved the decision in R. v. Vizzard, Ex
parte Iill, 50 C.L.R. 30, [1934] A.L.R. 16, which
raised the question whether the State Transport (Co-
ordination) Act 1931 (New South Wales) contra-
vened sec. 92, The Court held that the reasoning of
the majority of the Court, holding that the Act was
valid, was correct, and expressly approved the judg-
ment of Evatt, J. It is not possible to distinguish
this New South Wales Act from the Victorian Act,
under which the question arises in the present case.
It must therefore be accepted as a basis of any judg-
ment in the present case that the Victorian Act is
valid.

My brother Evatt has referred to the Court all the
evidence in the case, and the Court is in a position
to determine all the questions which are raised by

the evidence in relation to the pleadings of the
parties. There is much to be said for the proposi-
tion that it has not been established that any

discrimination has been shown, in relation to the
applications of the plaintiff, between interstate and
intrastate trade and commerce. The evidence of Mr.
Phillips shows that the results reached in relation to
the Riverina applications can reasonably be sup-
ported upon the basis of the principles applied by
the Board in the case of purely Victorian applica-
tions. The declaration of policy made by the Govern-
ment did not operate in relation to the plaintiff’s
applications, because they had been finally dealt
with by the 24th January, whereas the declaration
of policy was not made by the Government, and
necessarily accepted by the Board, until 4th March,
1936. But. for the purposes of this case, I am pre-
pared to assume, in favour of the plaintiff, that all
the allegations they make arve true, that is to say,
that the Board has refused their applications simply
because they are applications for licences in relation
to interstate transport, and further that, if the Board
were now to consider the applications, the Board
would not apply in favour of the plaintiff the con-
cession which is made to services regularly operating
in Victoria before August, 1933. I am also prepared
to assume in favour of the plaintiff, though there is
bhut little evidence to support the proposition, that
as a result of the refusals of licences to the plaintiff,
the trade between Victoria and New South Wales
has been diminished in total volume. T proceed to
consider the case upon the basis of these assump-
tions,.

It is necessary to
questions of principle.

In the first place, the validity of an Act cannot be
affected by what a Government Board or any person

deal with some preliminary
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does nor attempts to do in real or pretended reliance
upon the provisions of the Act. The same Act, with
one set of administrators, may be administered in
an entirely different way from that in which it would
be administered by another set of administrators.

It is, I think, a serious error to suppose that a
statute can begin life as a valid statute, and then
at some point of time become invalid because some
person takes some action which bhe unsuccessfully
attempts to justify under the statute. The validity
of the Act obviously cannot depend upon what people
do, or think that they are entitled to do, under
the Act.

When a person purports to do a particular act
under the authority of a statute it may be the case
that what is done is not authorised by the terms of
the statute, and therefore that the act done does not,
by virtue of the statute, either create rights in any
person or impose duties upon any person. If the act
which is done is not authorised by the statute, and is
a breach of duty or an interference with a right for
which the law provides a remedy, the person doing
the act is liable in ordinary legal proceedings. He is
liable simply because the ordinary law which makes
him liable applies, and he is unable to claim the
protection of the statute because, upon the proper
construction of the statute, his act was not author-
ised or protected by the statute.

Another case arises where an act which is per-
formed by a person is authorised by the provisions
of a statute, but that statute is invalid, so that the
act has only apparent and not real legal justification.
If what has been done in real or pretended reliance
upon the statute is a breach of duty or an inter-
ference with a right for which the law provides a
remedy, then the person doing the act is liable in
ordinary legal proceedings. The position may be
simply illustrated by the example of a trespass to
goods, where the plaintiff complains of seizure of his
goods’ by the defendant. Such a seizure gives a
cause of action at common law unless it can be
justified or excused. If the defendant justifies
under a statute he must show that his aet is
authorised by the statute. If this is the only
defence and it fails, there will be judgment for the
plaintiff. If his act is authorised by the words of
the statute upon which he relies, but that statute is
invalid because it offends against sec. 92 of the Con-
stitution, or for any other reason, then the defence
fails. The plaintiff then recovers damages, not for
any breach of the Constitution, but for the common
law wrong of trespass. No interference with right
can be justified by an invalid statute, and, the in-
valid statute being out of the way, the common law
applies.

‘What I have said applies to cases where complaint
is made of interference with a right or of breach of
a duty for which the law provides a remedy. There
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is, however, another class of case which raises dif-
ferent questions, and the present controversy falls
within that class. The plaintiff’s complaint is that
the Board and the Governor-in-Council have failed to
act properly in relation to the plaintiff’s applications
for licences. It is a case of failure to act in the
plaintiff’s favour by granting a licence.

If a legal duty is imposed upon a person or a
public body to act in a particular way. that duty
may be enforced by a Court in appropriate proceed-
ings. Thus a body which has the power and the
duty of making decisions affecting the rights of
persons, or of issuing licences and conferring rights
upon persons. may. in a proper case, be compelled to
perform its duty of duly hearing and determining an
application according to law. Such a remedy, by
way of mandamus, is quite distinct from a remedy
by way of appeal. The remedy. however, is inapplic-
able and inappropriate in such a case as the present,
where the Governor-in-Council possesses an arbitrary
power under the statute to approve or disapprove the
action of the Board or to make a new decision.
There are no principles according to which a Court
could review or control the exercise of such a power.

It is contended, however, by the defendant that
the Board and the Governor-in-Council have, con-
trary to sec. 92 of the Constitution, illegally
discriminated against interstate trade and commerce
in dealing with the plaintiff’s applications for
licences, and that for that reason there must be some
form of remedy available to the plaintiff. I there-
fore proceed to consider the case upon the basis that
there has been the discrimination against the plain-
tiff of which the plaintiff complains.

In the first place, there is no sign of discrimina-
tion in the terms of the statute itself, and, as I have
already said, the statute must be held to be valid.
A statute may contain provisions which are invalid
on the ground of an illegal discrimination. A
Federal statute with respect to taxation might
discriminate between States or parts of States, and
so infringe sec. 51 (1) of the Constitution. So also
a Federal law or regulation with respect to trade,
commerce, or revenue might give preference to one
State or a part thereof over another State or a
part thereof, and so infringe sec. 99 of the Constitu-
tion. Such statutes would be invalid, because the
discrimination or preference was forbidden by the
Constitution.

Quite different questions arise when the subject
of complaint is not discriminatory legislation (which
may make a statute invalid), but discriminatory
administration of a valid statute. In such a case it
is contended that an authority acting in pursuance
of a valid statute has exercised a prohibited form of
discrimination, so that its action is unlawful for
that reason. It is here alleged that such discrimina-
tion has been exercised by the Board and/or by the
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Governor-in-Council. It is necessary to examine
carefully the principles which are relevant in such a
case.

Discrimination can exist only where two persons
or two subjects are treated in different ways. Where
they are so treated in different decisions of such an
authority as the Transport Regulation Board, ques-
tions arise which have not hitherto been the subject
of direct decision in relation to the Commonwealth
Constitution. It is plain that the first decision given
under the Transport Regulation Act, whatever its
character may be, cannot bhe a discriminatory
decision. Discrimination can be introduced only
when another decision or decisions are given. If
sec. 92 forbids discrimination against interstate trade
and commerce by an administrative authority—so
that such discrimination is a ground for holding a
decision or decisions of such authority or authorities
to be invalid—each decision is affected by the in-
validating circumstance. The first decision, when
civen, was obviously not invalid on the ground of
discrimination. Invalidity could only be suggested
when a later decision, say the tenth, was alleged to
have the effect of producing forbidden differential
treatment in relation to interstate trade and com-
merce. When the tenth decision. which for the first
time reveals the discrimination, is given, is it that
decision which is invalid—or are the other decision
or decisions (by comparison with which the diserimi-
nation appears) the decision or decisions which are
invalid? Bz hypothesi every decision would have
been valid by itself. Are they all invalidated be-
cause at some time in the history of the activities
of the authority a discriminatory decision appears?
If one hundred decisions have been given, ninety-
nine of which deal with intrastate trade and com-
merce, and then one decision is given dealing with
interstate trade and commerce, and the last-
mentioned decision is alleged to have discriminated
against interstate trade and commerce by giving less
favourable terms in the case of that trade and com-
merce, which decisions are to be regarded as invalid
on the ground of discrimination—the ninety-nine
decisions, or the one decision, or the whole one hun-
dred decisions?  Further, when the discriminatory
decision has been given, does it invalidate other
decisions as from the moment when it is given? If
this were the case, an element of the greatest un-
certainty would be introduced into governmental ad-
ministration. It would seldom be possible to deter-
mine without a knowledge of the whole history of
the relevant administrative activities, whether any
of the decisions were valid. If it is to be held that
actions of an administrative authority can be set
aside on the ground of discrimination forbidden by
sec. 92 of the Constitution, it must be remembered
that discrimination arises from a comparison of a
number of decisions and not from any single decision.

“THE ARGUS”

LAW REPORTS 379

RIVERINA TRANSPORT PTY, LTD. v. STATE OF VICTORIA
Tt seems to me to follow that, wherever the discrimi-
nation operates, the decisions which show discrimi-
nation must, on the suggested principle, all be set
aside. Thus the fact, if it be a fact, that the Trans-
port Regulation Board has in its decision discrimin-
ated against interstate trade and commerce must, if
it is a ground for interference by a Court, be a
eround for setting aside all the decisions which
demonstrate the discrimination. All the decisions
would be wrong, those on interstate trade because
they are relatively and wrongly disadvantageous to
such trade and commerce as compared with intra-
state trade and commerce: and those on intrastate
trade and commerce because they are relatively and
wrongly advantageous to such trade and commerce
as compared with interstate trade and commerce.

In this case the result would be that no licences
would exist under the Act. If that be the result it
must be accepted, but in my opinion there are at
least two objections to the view which would result
in such a conclusion. In the first place, the Act
itself is valid and cannot be made inoperative, or in
effect invalid, because the Board or the Governor-
in-Council has gone wrong (if either has gone
wrong) at some point of time by acting on a diseri-
minatory basis. The contrary view appears to me to
involve a radically unsound view of the nature of
an Act of Parliament and of the true significance of
constitutional prohibitions in the Commonwealth
Constitution. In the second place, for reasons which
I propose to state, discrimination in relation to inter-
state trade and commerce is not, taken simply by
jtself, a constitutional objection to any Federal or
State law of trade or commerce. 1 postpone for the
moment the justification of this statement.

T recognise that it may be urged as against what
I have said that the result of holding that sec. 92
forbids a discriminatory action by an authority and
renders it invalid is not that all the decisions of the
authority are of no effect, but that only those which
affect interstate trade and commerce in a forbidden
manner are of no effect. If this be so, the conse-
quence would be that the decision of the Governor-
in-Council and of the Board refusing the plaintiff’s
applications should at least be set aside.

Then the plaintiff would simply be at liberty to
make a fresh application. The Court, however,
could not order that a licence should be granted to
the plaintiff. Many considerations other than those
which are alleged to be associated with the alleged
discrimination must be considered by the Board and
the Governor-in-Council in determining whether to
grant or refuse a licence in any particular case.
There is no right of appeal from the decision of the
Board or of the Governor-in-Council to any court,
and no court can substitute its judgment for that
of the authority or authorities appointed under the
Act to determine questions arising under the Act. A
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mere re-hearing of the application by the Board
would be useless unless the Government changed its
policy. Courts have no authority or power to pre-
scribe principles of policy, though they may protect
citizens against unlawful acts which are done by a
Government or by any person. It cannot be con-
tended that any person has a right under the legis-
lation in question to obtain a licence, and therefore,
neither the Board nor the Governor-in-Council inter-
feres with any right in refusing to grant a licence.

Thus, in my opinion, even if it be fully established
that the Board and the Governor-in-Council are, as
a matter of deliberate policy, discriminating against
certain interstate trade and commerce, because it
is trade between Victoria and New South Wales,
there is, as the law stands, no remedy available to
any person who, in consequence of that policy, fails
to obtain a licence. ;

I now return to the proposition that the Constitu-
tion itself does not, simply because it is discrimina-
tion, forbid any form of discrimination, in either
Federal or State legislation, against interstate trade
and commerce. This, however, does not mean that
the Constitution does not make it possible to provide
means for obtaining a remedy in such a case. The
remedy, if a remedy is desired, can be provided by
aptly framed Federal legislation, which the Constitu-
tion permits in all cases, and for which it makes
specific provision, subjeet to special safeguards, in
the case of State railways.

As T have already said, a Federal taxation statute
may be invalid because on its face it diseriminates
between States, and a Federal law or regulation of
trade, commerce or revenue may be held to be in-
valid because it gives preference as between States
or parts of States. But neither a Federal statute
nor a State statute dealing with trade and com-
merce can, in my opinion, be held to be invalid on
the sole ground that it diseriminates between, or
makes it possible for an administrative authority
to discriminate between interstate  and intrastate
trade and commerce.

In the first place, Federal laws as to interstate
trade and commerce passed under the power con-
ferred by sec. 51 (1.) of the Constitution are neces-
sarily laws which deal only with such trade and
commerce. They cannot validly deal with intrastate
trade and commerce. As they cannot deal with both
subjects they cannot discriminate between them—
unless indeed it is to be said that, as they of neces-
sity apply only to interstate trade and commerce.
they with equal necessity discriminate between such
trade and commerce and intrastate trade and com-
merce. Upon this view all Federal laws dealing
with interstate trade and commerce would neces-
sarily be invalid. The Constitution does not involve
such an absurdity. The view suggested does not
give any real meaning to the word “ discrimination.”
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Discrimination at least involves differential treat-
ment of two matters by the same authority. It can-
not be discovered in treatment confined to one matter
only—that being the only matter under which the
authority can and does deal. Thus a Federal statute
dealing only with interstate trade and commerce
cannot discriminate against that trade and com-
merce. If a Commonwealth law of trade and com-
merce was a law with respect to both interstate and
intrastate trade and commerce, and discriminated
against the former, no question of discrimination
could arise from a legal point of view, because the
provisions dealing with intrastate trade and com-
merce would simply be invalid, as the Common-
wealth Parliament has no power to legislate upon
that subject. They would disappear from the
statute, and the alleged discrimination would neces-
sarily disappear with them. Thus discrimination
against interstate trade can never be a ground upon
which a Federal statute can be held to be invalid.

In the second place, a State Parliament can legis-
late with respect to both iInterstate and intrastate
trade and eommerce—James v. Commonwealth, 55
C.L.R. 1, [1936] A.L.R. 33, [1936] A.C. 578. It may
be that such a law in terms discriminates between
the two subjects, and in terms treats interstate trade
and commerce disadvantageously as compared with
intrastate trade and commerce. In my opinion, such
a law would not be rendered invalid by sec. 92 by
reason of any such discriminatory provision. This
may seem to be a surprising statement, particularly
because in cases dealing with sec. 92 many references
have been made to discrimination as constituting a
possible infringement of sec. 92. But there has been
no decision which necessarily depends upon such a
proposition, so far as State laws are concerned.
Foxr v. Robbins, (1909) 8 C.LL.R. 115, 15 AL.R. 112,
is, I think, the only decision of the Court against the
validity of a State statute under sec. 92, which can
be said to be based upon discrimination as a prin-
ciple. But the Privy Council, in James v. The
Commonwealth, 55 C.L.R. at p. 46, [1936] A.L.R. at
p. 338, has now expressly explained that what the
State statute did in Fox v. Robbins, “ was clearly
“inconsistent with the absolute freedom of the
“horder,” and has approved the decision upon that
eround. A similar view has been taken of Foz .
Robbins by Evatt, J., in R. v. Vizzard, 50 C.LR. p.
93, [1934] A.T.R. 37. Discrimination is not the test.
The test is to be found in the answer to the question
whether the freedom of interstate trade is restricted.
The latest authoritative statement is to be found in
the decision of the Privy Council in .James v. The
Commomcealth, 55 C.IL.R. at p. 56, [1936] A.L.R.
342, where it is said—“Nor does ‘free’ necessarily
“ connote absence of discrimination between inter-
“state and intrastate trade. No doubt conditions
« pegtrictive of freedom of trade among the States
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“will frequently involve a discrimination; but that
“is not essential or decisive.” The rule is clear—
restriction of freedom of trade and commerce “as at
“the frontier "—55 C.I.R. at p. 58, [1936] A.L.R.
343—is the invalidating circumstance under sec. 92,
not discrimination, though diserimination may be
involved in such a rvestriction. just as diserimination
may result from a preference which is contrary to
see, 99. But it is the restriction or the preference,
as the case may be, and not the diserimination.
which is the invalidating feature. ('To avoid mis-
understanding, it may be mentioned that sec. 99 for-
bids trade preference in rvelation to States or parts
of States, and not in relation to the intrastate or
interstate character of trade.)

Before referring to certain provisions of the Con-
stitution which, unlike sec. 92, do relate to the sub-
ject of discrimination in trade legislation, T think
that it is necessary to say something about the
nature of the problem which is raised by the discri-
minatory administration of a valid Iaw. An example
will be useful to explain precisely what I mean.
Differential freight rates on railways are a very
obvious and common method of diseriminating in
practice against certain trade or commerce. Such
rates are generally to be found as items in intricate
and comprehensive schedules. They are generally
prescribed in Australia by departmental by-laws or
by orders made by Railway Commissioners, The
only way to deal with unfair discrimination against
districts or States is to bring ahout a revision of the
rates so as to establish a new schedule. Tt is, I
think, plain that but little contribution would bhe
made to the practical solution of such a problem as
this if a court were to declare all the rates invalid.
because they or some of them were based upon
a discriminatory prineiple: or to declare invalid the
rates which were regarded as unfair to certain trade,
for example, interstate trade. The only result of
such a declaration by a court would be that there
would be mno rates applying to any goods or any
routes in the one case; or, in the other case, no rates
provided for the trade of the injured party. The
result would certainly not be that either all persons
in the one case, or the injured persons in the other
case, could get their goods carried for nothing. The
problem presented by discriminatory legislative pro-
visions or discriminatory administrative practices in
relation to railway rates cannot he dealt with by a
court unless the court has the power to vary the
rates as it thinks proper, and to prescribe a new
schedule of rates. But this kind of work cannot he
done by any court acting upon legal principles. The
problem is not one which can be solved otherwise
than by the adoption of some economic, commercial,
financial, or other policy. This is the sort of werk
which the Interstate Commerce Commission does in
the TUnited States of America, and it is almost a
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necessary incident of a fully developed Federal
system. T have taken railway freight rates as an
iltusteation.  Similar observations apply to a trans-
port licensing system. A consideration of the\fenre-
fully thought out and reasoned decisions of the
Transport Regulation Boavd which have been 1&)151(30(1
Lefore the Court will demonstrate the nature of the
functions of such a tribunal. Such a tribunal must
adopt a policy, either its own poliecy or a policy
prescribed by o statute or by a jovernment.
Judicial qualities are very desirable in the persons
who perform such functions, but the work is not
judicial work in the sense of interpreting and
applying merely legal principles. Such a body must,
subject to its statute, provide its own principles or
take them from some other source.

The Commonwealth Constitution recognises that
State laws or administrative decisions are not made
invalid simply because they discriminate against the
trade of or against trade with another State. In
1900 motor traffic was negligible, and interstate
motor traflic wasg unknown as an element in trade
and  commerce.  But it was then recognised that
problems of discrimination might avise, particularly
in  connection with railways. The Constitution
accordingly made special provisions for the purpose
of dealing with diserimination in relation to State
railways. Before examining the sections which con-
tain these provisions and other provisions relevant to
the question under consideration, I wish to make it
clenar, first, that for the purposes of this case, the
important thing is that these provisions clearly
assume that diseriminatory State railway legislation
is not, bhecause it is discriminatory in character,
therefore invalid as contravening sec. 92 or any other
provision of the Constitution. Secondly, the Constitu-
tion actually prevents the invalidation by Federal
legislation or Federal action of certain discrimina-
tory State railway legislation. It does not operate
by giving authority to the Commonwealth to pre-
sorve such legislation as if it were primd facie an
infringement of the Constitution requiring some
gpecial action to make it valid. On the contrary, the
Constitution operates in relation to this matter by
preventing any interference with such legislation by
Federal action. Thirdly, these provisions place a
limitation upon TFederal legislative power in relation
to interstate trade and commerce as carried on by
means of railways. They leave unimpaired the pos-
sible scope of TFederal legislation for or in relation
to such trade and commerce carried on by other
means, such as ships, motor vehicles, or aircraft,

The provisions of the Constitution upon which I
hase the reasoning which leads to the conclusion
stated are the following:—

Sec. 101— There shall be an Inter-State Commis-
sion. with such powers of adjudication and adminis-
tration as the Parliament deems necessary for the
execution and maintenance, within the Common-
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wealth, of the provisions of this Constitution re-
lating to trade and commerce, and of all laws made
thereunder.”

Sec. 102—" The Parliament may by any law with
respect to trade or commerce forbid, as to railways.
any preference or discrimination by any State, or by
any authority constituted under a State, if such
preference or diserimination is undue and unreason-
able, or unjust to any State; due regard being had
to the financial responsibilities incurred by any State
in connexion with the construction and maintenance
of its railways. But no preference or discrimination
shall, within the meaning of this section. he taken
to be undue and wunreasonable, or unjust to any
State, unless so adjudged by the Inter-State Com-
mission.”

Sec. 103—Providing for the appointment and
tenure of members of the Inter-State (ommission.

See.104—* Nothing in this Constitution shall render
unlawful any rate for the earringe of goods upon a
railway, the property of a State. if the rate is
deemed by the Inter-State Comumission to he neces-
sary for the ddevelopment of the territory of the
State, and if the rate anplies equally to goods
within the State and to goods passing into the State
from other States.”

Section 101.—The Interstate Commission is not a
legislative body. It cannot make laws. It adjudi-
cates concerning laws and administers those laws.
It executes and maintains those laws. Those laws
are the provisions of the Constitution relating to
trade and commerce, and all the Federal laws made
nnder such provisions. The functions of the Com-
mission are limited by the words “ within the Com-
“ monwealth.” Thus the Commission cannot deal
with foreign trade outside the Commonwealth. The
outstanding provision of the Constitution with re-
ference to trade and commerce is sec. 51 (r.). which
empowers the Commonwealth Parliament to make
laws with respect to interstate trade and commerce.
This provision is limited by sec. 92—James v. The
Commomcealth, 55 CLR. 1, [1936] AT.R. 333.
Section 92 does not authorise the making of any
laws. It prevents the making of any laws which
interfere with the freedom of interstate trade and
commerce. But sec. 92 is, as already explained, not
a  completely self-executing provision. It may
operate to invalidate Federal or State statutes. but
it cannot, of its own force, deal with cases of, c.g..
discrimination in the administration of valid legis-
lation. If sec. 92 is to be fully operative, it needs
an administrative organisation to deal with and to
correct interferences with the freedom of interstate
trade and commerce which are the result of adminis-
trative action under legislation which is not itself
an infringement of sec. 92. The Interstate Com-
mission is that administrative organisation. but it
cannot function unless there are laws for it to
* execute and maintain.”

The Commonwealth Parliament can, under sec. 51
(1.)., make laws with respect to interstate trade
and commerce. Under this vitally important power
the Commonwealth Parliament may pass laws to
protect the freedom of interstate trade and com-
merce, and so really to give full effect to sec. 92.
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If the Commonwealth Parliament passed such a law
and created an Interstate Commission, the statute
would confer defined powers on the Commission.
Under a suitable statute the Commission could be
given power to adjudge that acts of State adminis-
tration were inconsistent with the constitutional free-
dom of interstate trade and commerce, and power, as
a matter of administration. to substitute for State
decisions its own decisions in accordance with the
will of the Commonwealth Parliament as declared in
the Federal law. I refer again to the illustration of
dixeriminatory railway rates. Section 101 (subject
to the limitations in that case of sec. 102) contem-
plates legislation enabling the Interstate Commission
to prescribe fair rates for interstate rail transport.
thus effectively dealing with the problem with which,
as I have already shown, a court cannot deal. A
court would not really deal with such a problem by
using the only methods available to a court, sueh as
declaring some statute or regulation invalid, or
declaring that some administrative action was in-
effective. Curial action could only ‘ create a blank.”
It could not substitute other provisions for any pro-
vision which it declared to be invalid. The Constitu-
tion, therefore, does not look to any court to deal with
this particular problem. It looks to Federal legisla-
tion, administered by the Interstate Commission. So
also, in the case of transport regulation, the Com-
wonwealth Parliament can legislate with respect to
interstate transport. Such legislation would be legis-
lation with respect to interstate trade and commerce
—James v. The Commonicealth, 55 C.L.R. at p. 55.

[1936] A.L.R. 342—but would not mnecessarily be
restrictive of the freedom of interstate trade and
commerce—55 C.L.R. at p. 57, [1936] A.L.R. 343.

Indeed, the Commonwealth Parliament could pass a
statute, limited to interstate transport, on the general
lines of the Victorian Transport Regulation Acts. The
Interstate Commission. or some other body, could be
empowered to grant licences in respect of interstate
transport. These licences could authorise interstate
carrying. notwithstanding any State statute or any
action of a Transport Regulation Board or other
authority under a State statute. Appropriate legis-
lation would be effective by virtue of the Common-
wealth Constitution, secs. 51 (1.), 101 and 109. It is
hy such means that, when the Commonwealth Par-
liament is satisfied that the necessity arises, the
freedom of interstate trade and commerce can be
protected against interference under valid State
legislation, such as the Transport Regulation Acts,

The practical difficulty in securing the freedom of
interstate trade does mnot arise mainly from the risk
of invalid legislation, Such legislation, when
detected. is of no effect. The real difficulty is to be
found in all kinds of differentiating treatment in the
course of the administration of perfectly valid State
statutes. The statutes are valid, but they may be
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used, as is alleged to be the case here, for the pur-
pose of making many varieties of discriminations
against, and creating disadvantages affecting traders
associated with other States. Administrative authori-
ties and officers need not, generally speaking, give
any reasons for what they do, and a court cannot
possibly deal with an administrative policy which
just happens to lead to the position that “no one
“from another State need apply.” A court can give
a remedy for a legal wrong. such as trespass. A
court can declare that an act is not authorised by a
statute. It may suspect that a mere refusal to issue
a licence is inspired by the fact that an applicant
comes from the wrong side of the Murray River.
But even if this is proved. the court cannot issue a
licence under an Act such as the Transport Regula-
tion Act. A court may believe that certain railway
rates are essentially discriminatory against another
State, but the court cannot construct a new schedule
and make it operative. The Interstate Commission,
acting under appropriate Federal statutes, is expressly
designed to deal with just such problems by
" executing and maintaining ¥ Federal statutes.

Section 102—This section is most important in
relation to the contention raised in this case that
State legislation is necessarily bad if it discrimin-
ates against interstate trade and commerce. The
terms of the section conclusively show that this is not
the case.

The railways of Australia are almost entirely State-
owned. At the time of Federation they were, with
shipping, the principal means of carrying on inter-
state trade and commerce. Interstate shipping was
placed completely within the power of the Common-
wealth Parlinment by sec. 98 of the Constitution. The
same section provides that the power of the Parlia-
ment to make laws with respect to trade and com-
merce (i.c., in the case of interstate trade and com-
merce) should extend also to railways the property
of any State. Tt was plainly considered not to be
wise or proper to leave this latter power without
some special limitation for the purpose of fairly
protecting State interests—a limitation which was
not necessary in the case of shipping which was
not State-owned.” Accordingly, sec. 102 imposes
limitations upon Federal correction of discriminatory
State railway legislation or administration. It is
true that the section provides that the Parliament
may, by any law with respect to trade and com-
merce (interstate trade and commerce), forbid rail-
way preferences or discriminations by a State or by
i State authority. But the object of sec. 102 is not
to confer this power, which exists in relation to all
interstate trade and commerce, whether carried on
by railways or not, under sec. 51 (1.). The object of
-sec. 102 is to limit that power. The power is limited
-in three ways—
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(1) The preference or discrimination must be undue
and unreasonable, or unjust to some State.

(2) Due regard must be had to the financial
responsibilities incurred by the discriminating or pre-
ferring State in connection with the construction and
maintenance of itg railways.

(3) It is for the Interstate Commission. and not
for the Parliament itself, to determine, in the case
of State railways, whether any preference or dis-
crimination is, within the meaning of the =section,
undue and unreasonable. or unjust to any State.

These three limitations apply only in the case of
railways controlled by a State. directly or through
a Ntate aunthority. They do not apply in the case
of other forms of interstate transport, where the
Commonwealth Parliament (so far as the Constitu-
tion is concerned) can make up its own mind as to
what ought to be done without concerning itself
whether any State regulation of the matter is undue
or unreasonable or unjust to a State; without con-
sidering the finances of a State; and, it Parliament
thinks proper, without any action by the Interstate
(‘ommission, though, instead of legislating directly
and in detail upon such matters, the Commonwealth
Parlinment could, if it thought proper, give the
dadministration of a general statute to the Com-
mission.

The significant feature of sec. 102 for the purposes
of this case is that the section clearly shows that
discriminatory State railway legislation or adminis-
tration is not in itself an infringement of the Con-
stitution. If it were so the terms of sec. 102 would,
as to such discrimination, be completely inappro-
priate. The section is not dealing with invalid State
legislation, or with statutes that do not exist in law,
I isx dealing with discriminatory statutes that are
valid, and it is dealing with them in a very special
way because they are valid, and because they rvelate
to most important financial interests of the States.
The section deals with both legislative and adminis-
trative diseriminations which. unless corrected, will
operate unduly, unreasonably or unfairly. The sec-
tion specifies the means of correction, namely: (1) a
Federal trade and commerce law—passed under sec.
51 (1) and sec. 98; (2) an adjudication by the
Interstate (ommission that the preference is undue
and unreasonable or unjust to a State.

It is only when this process has been followed that
a railway diserimination can bhe prevented. It can
be prevented on the ground that it is a discrimina-
tion of a particular kind. forbidden by the Common-
wealth Parliament (not by the Constitution itself),
and adjudged by the Interstate Commission to be
of that kind. The section provides a special means
of dealing with discriminating railway laws which
would be foolish and unnecessary unless such laws
are valid. As already mentioned, this section also
makes it possible to deal effectively with adminis-
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trative discrimination. I have referred particularly
to discrimination because it is discrimination which
is important in this case; but what I have said
applies also to undue, &c., preference hy a State in
connection with railways.

Nection 103, as before mentioned. provides for the
appointment and tenure, &c., of members of the
Interstate Commission.

Section 104 is as follows:—* Nothing in this Con-
“ stitution shall render unlawful any rate for the
“carriage of goods upon a railway the property of
“a State if the rate is deemed by the Interstate
* Commission to be necessary for the development of
“the territory of the State and if the rate applies
“equally to goods within the State and to goods
“passing into the State from other States.”

This section introduces a further limitation upon
the power of the Commonwealth Parliament. “ Goods
“within the State” may be carried either intrastate
or to another State: “ goods passing into the State
“from other States” is a phrase which describes
the rest of interstate trading transport.

The Commonwealth Parlinment could itself, under
sec. 51 (1) and sec. 98, fix railway rates for inter-
state trade and commerce if it thought proper to do
<0. (The limitations imposed by sec. 102 relate
only to the forbidding of preferences and discrimina-
tions by States and State authorities. and not to the
general subject of the fixing of rates by the Com-
monwealth Parliament,) Section 104 operates to
prevent the Commonwealth Parliament from making
certain goods rates wunlawful, either by direct
declaration that they are unlawful, or Ly fixing a
different rate as the rate to be applied. The rates
which are so protected are such as the Interstate
C'ommission deems to he necessary for the develop-
ment of the territory of a State. But such rates
must be applied equally to interstate and intrastate
trade and commerce—they must not be diserimina-
tory. If sec. 92 per se invalidated railway rates
which discriminated against interstate trade and
commerce, the final clause of the section would have
been quite unnecessary.

The conclusion which follows from all these con-
siderations 1is that neither discrimination in the
terms of a State statute against interstate trade
and commerce, nor discrimination against such trade
and commerce in the administration of a valid State
statute, in itself constitutes an infringement of =sec.
92 of the Constitution.

For the reasons stated I am of opinion that. even
if it is clearly established that the decisions of the
Transport Regulation Board have discriminated
against the plaintiff because it is a Company engaged
in interstate trade and commerce, or that a different
principle has been applied by the Board in dealing
with interstate applications as compared with intra-
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state applications, the plaintiffs have no cause of
action which is cognisable in a court.

In my opinion the - plaintiff’s action should be
dismissed.
RICH, J.—In the state of current decisions I

think it is unnecessary to overlay what has there
been said. and I shall state very briefly the con-
clusion T have arrived at.

The Privy Council refused special leave to appeal
from O. Gilpin Ltd. v. Commissioner, 52 C.L.R. 189,
1193571 ALLLR. 138: and Duncan v. Vizzard, 53 C.L.R.
493. These cases and R. v. Vizzard, 50 C.L.R. 30.
[1934] A.L.R. 16, were applied by this Court in
Duncan and Green Star Trading Company v. Vizzard,
53 C.L.R. 493. The reasoning in R. v. Vizzard (ubi
supra) appears to bhave been accepted by the Privy
Council in James v. Commonwealth of Australia,
[1936] A.C. 578, which also mentions Willard «.
Raiwrson, 48 C.L.R. 316, [1933] A.L.R. 209, without
disapproval. The statute in the present case is of
the same type as those in the cases referred to, and
1 am unable to see that what are said to be differ-
ences serve to distinguish this case from the decisions
I have cited.

The argument on behalf of the plaintiff Company
rested on the manner in which the Board and the
Executive Government had  administered the
licensing provisions of the Act. Elaborate proof was
attempted of a discrimination in favour of intrastate
carriers, or, as they appear to be called, by a revival
of an ancient term, “hauliers.” The evidence does
not disclose on the part of the authorities any design
to obstruct the flow of goods across the border or
to increase the movement of goods within the State
at the expense of traffic across the boundaries. In
drawing a line between the kind of case in which a
licence ought on the merits to be granted, and a
c¢ase in which it should be refused for long-distance
haulage, it seems to have been found convenient to
take carrying into and from New South Wales and
South Australin as a description. The suit seeks
injunctions and declarations of right on the basis
that by a discrimination the authorities have set
the plaintiff Company at liberty to operate goods
vehicles without a licence. T do not say that, if an
applicant for a licence could prove that his licence
was refused simply because he was an interstate
carrier, he would be without remedy by way of man-
damus or the like. But before he can carry he must
ohtain a licence. I cannot see how this suit can
succeed upon the facts proved.

In my opinion the suit should be dismissed.

DIXON. J.—The purpose of this action is to obtain
relief in some form or other from the application to
the plaintiff’s business of the Transport Regulation
Acts.
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The business consists in, or at any rate includes,
carrying goods by motor trucks between Melbourne
and places in the Riverina district of New South
Wales.

The legislation expressly says that no one may
carry goods for hire or reward, or in the course of
trade. by a motor vehicle upon a Victorian highway,
unless the motor vehicle is licensed tor the purpose
by ithe Transport Regulation Board—secs. 5, 23, 24
and 45 of Act No. 4198. The Board wags constituted
about three years ago, and, upon taking up its duties,
it granted licences of a temporary character to allow
carrying to go on while the applications for full
licences were considered. The temporary or pro-
visional licences were of two Kkinds. Some were
granted under a discretionary power; others under
it provision conferring upon those whose vehicles had
been carrying goods since a time before 29th Aungust,
1933, a right to a licence up to 31st December, 1934.
Until it was able finally to dispose of an application
for a full licence, the Board granted successive re-
newals of the provisional or temporary licence in
respect of the vehicle. By this means the plaintiff
remained licensed until 29th January, 1936, for about
twenty-seven vehicles in ~respect of the Victorian
portion of routes extending into New South Wales.
Long before that date, however, the Board had civen
its decision upon the plaintiff's application for full
licences. On 13th June, 1935, it announced its deter-
minations in respect of all applications for licences
for carrying goods from Melbourne over Victorian
routes to places in the Riverina. Speaking gener-
ally, it decided that none should be granted. Licences
for some eighty-three vehicles, including the plain-
tift’s twenty-seven, accordingly were refused.

Int the course of dealing with applications by
carriers whose routes were confined to Vietoria. the
Board had declared the principles upon which it
would act in granting or refusing licences. The
basal principle that it had laid down for its own
guidance was that freight should not be diverted
from the railways of the Victorian Commissioners by
allowing  motor vehicles to compete, unless it
appeared that some substantial advantage would be
gained by the public, or some section of the public,
il organised motor transport between two places
were continued or established. The refusal of all
licences for carrying into and from the Riverina

upon through journeys, with Melbourne as a ter-
minus, seems to have Deen the consequence of

applying this principle to the conditions affecting the
Riverina. The chief consideration was the existence
in that district of the railways of the Victorian Com-
missioners which run respectively from Yarrawong:
to Oaklands, Iichuca to Deniliquin, Echuca to Bal-
ranald, and Murrabit to Stony Crossing. Under a
special provision of the Board’s Act a licence must
be granted for a vehicle carrying goods solely within
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a radius of twenty miles from the place of business
of its owner. In virtue of licences of this kind,
vehicles could ply into New South Wales from the
many Victorian border towns. Moreover, the Board
took the view that it ought to grant such or similar
licences to vehicles coming from New South Wales
into Victoria for a distance of twenty miles or less.
Thus goods might be carvied from New South Wales
to Victorian railbheads, or indeed to the terminals,
within twenty miles of the New South Wales border,
of routes in respect of which the Board might see it
to grant licences for goods vehicles. But beyond
this the Board considered it ought not to go, and
it would not sanction the carriage of freight by motor
vehicle on a through journey from the Riverina to
Melbourne.

Before the Board’s decision was given it had made
some progress in the work of determining how far
the motor-carrying business should be allowed in
other parts of Victoria, work which the Board per-
formed according to geographical divisions of the
State. At this point, however, the Government in-
timated its intention of bringing down an amend-
ment of the statute, and requested the Board to stay
its hand. The result was that it withheld any
further determination of controversial applications
aud extended all temporary licences. At length, on
2nd October, 1935, Act No. 4208 came into operation.
It contained a provision that no decision of the Board
granting, refusing, suspending or revoking a licence
should have any force or effect until the decision had
been reviewed by the Governor-in-Council. Within
six months of the Board’s decision the Governor-in-
Council wax empowered to approve, to disapprove, or
to make any determination that the Board might
have made. The Act also provided that if approval
were given to the Board's refusal of a licence to a
man  holding a temporary licence in succession to
a previous licence for a vehicle in use before 29th
August, 1933, then the decision should not take effect
for six months after the refusal, and the temporary
licence should be deemed extended for that period.
In order to give applicants with whom it had already
dealt the bLenefit of these amendments, the Board
took steps to obtain further applications from them.
The plaintiff, among others, applied again, and, on
+4th December. 1935, its applications, in common with
other Riverina applications, were again refused by
the Board. This time, of course, the Board’s re-
fusal had no effect until the Governor-in-Council
had dealt with it. But, on 24th January, 1936, his
approval was given to the refusal of all Riverina
licences. This meant, substantially, that after 29th
July, 1936, the plaintiff would be without the pro-
tection of a licence.

The writ was issued on 3rd August, 1936, The
claim is that to enforce the decision of the Victorian
Government would involve a restriction of the free-



256 [1937] “THE ARGUS” LAW REPORTS

RIVERINA TRANSPORT PTY. LTD. v. STATE OF VICTORIA
dom of trade, commerce and intercourse among the
States. The claim is not based solely upon the
matters I have briefly stated. Much reliance is
placed by the plaintiff upon the very different steps
taken or authorised in reference to carriers of goods
by motor vehicle upon routes confined to Vietoria.
These steps are further contrasted with the treat-
ment of carriers plying to South Australia.

It appears that the Government’s decision upon
the Riverina cases was given before the determina-
tions of the Board upon purely Victorian cases were
considered, and that, before the Government dealt
with them, an interval elapsed during which the
Board sought for its guidance some intimation of
the course the Executive would take. On 4th March,
1936, the Premier, by a memorandum, communicated
to the Board the decision of the Government, The
memorandum was divided into two heads. The first
said that the decision of the Board in the Riverina
cases should stand. The second was to the effect
that carriers of goods Ly motor who, immediately
before 29th August, 1933, were providing reliable,
cfficient and regular services, should receive licences
for the routes upon which they were then running.
This ruling the Board understood as applying only
to routes the terminal points of which Jay within
Victoria, and a little later the Government confirmed
this view by directing the refusal of all licences for
the carrviage of goods upon routes extending into
South Australia. Licences for a radius of twenty
miles, however, were to be continued on the lorders
of both New South Wales and South Australin. The
Board was required to apply to particalar cases
the principles expressed by the memorandum, aud
proceeded to do so, o course wisely adopted to avoid
a divergence between the decisions of the Board and
of the Governor-in-Council,

The plaintiff had made some other applications
which T have not thought it necessary to describe.
These were refused, and the refusal was confirmed
on 27th July, 1936.

In applying the Government's principle, the Board
necessarily granted a very large number of licences
which otherwise it must have refused. For that
principle meant the complete desertion of the view
laid down by the Board, the view which it had
applied to the Riverina cases. The practical result
was that up to the borders of New South Wales and
South Australia the carriage of goods by motor
vehicles, both in competition with the railways and
otherwise, was licensed wherever, before 29th
August, 1933, it had been carried on, and the ser-
vice or trade or a succession therein had been main-
tained. But, apart from carriers licensed for a
twenty-mile radius. no through journey was per-
mitted over either border. Thus for the carriage of
goods exclusively within the State a facility is widely
allowed which is denied if the border is crossed.
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Why the Government persisted in drawing a dis-
tinction in the treatment of interstate transport
and transport within the State does not appear. No
one supposes that it was for the purpose of hinder-
ing the marketing of wool or other commodities
across the border. But the plaintiff relies upon the
presence of three elements which are independent of
purpose. There is, first, the consequence to those
engaged or coucerned in the trade or business of
carrying. If they carried interstate they cannot con-
tinue to do so. If their routes were confined to Viec-
toria they are allowed to go on. There is, secondly,
the consequence to consignors and consignees. They
may in very many places choose between rail and
road, and have through carriage by road, but only
if the goods are consigned in Victoria to a destina-
tion alko in Victoria. There is, thirdly, the fact
that, in deciding to license those carrying goods
immediately before 29th August, 1933, and continu-
ing to do so, the Government adopted the adminis-
trative principle of excluding all carrying upon inter-
state journeys.

The existence of these features in the present case
is said to distinguish it from R. v. Vizzard, Hx parte
Hill, (1933) 50 C.L.R. 30, [1934] A.L.R. 16; 0. Gilpin
Ltd. v. Commissioner, (1935) C.L.R. 189, [1935]
ALLR. 138; Bessell v. Dayman, (1935) 52 C.L.R.
215, 119351 A.L.R. 145; and Duncan and Green Stur
Trading Co. Ply. Ltd. v. Vizzard, (1935) 53 C.L.R.
493. The decisions in those cases appear to me com-
prletely to establish the validity of legislation taking
substantially the same form as the Victorian Trans-
port Regulation Acts. In particular they decide that
the prohibition of carrying goods by motor vehicle,
except under licence, involves no impairment of the
freedom of trade, commerce and intercourse among
the States, although carriage of goods upon a journey
across the border is included, and although there is
a full discretion to grant or withhold a licence. I
remain quite unable to agree in that conclusion, but
I should have thought that it covered the present
case, and that the elements relied upon by the plain-
tiff could make mno difference. It is better that I
<hould not attempt any re-statement for myself of
the principles upon which the decisions rest. Prob-
ably my grasp of those principles is imperfect, and,
as a rule, it is neither safe nor useful for a mind
that denies the correctness of reasoning to proceed
te expound its meaning and implications. But I am
called upon to say whether, according to the proper
application of the decisions to the facts, the plaintiff
has any title to relief from the operation of the State
law or consequences of its administration. Simply
to adhere to the main conclusion established by the
decisions is hardly enough for the discharge of the
task; some recourse to -the reasoning behind it is
necessary. It is, however, clear, I think, that one
important step in that reasoning is the adoption of
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the view that the use of motor vehicles for the
carriage of goods from one State to another, though
an incident of trade, commerce and intercourse
among the States, is not in itself within the protec-
tion of sec. 92. Something more must be found
than a prohibition of, or a restraint upon, the use
of motor vehicles in the carriage of goods before
freedom of interstate trade and intercourse is in-
fringed upon; consequently a general prohibition
subject to a discretion to allow exceptions is valid.

I have endeavoured to state with as much accuracy
as the need for brevity allows the circumstances of
the present case, so far as the plaintiff relies upon
them, because the question is whether they provide
the something more. I find it difficult to see how they
can.  What prevents the plaintiff from carrying goods
across the River Murray in the course of trade Dbe-
tween Victoria and New South Wales is the prohibi-
tion contained in sec. 23 of Act No. 4198 and the
penalty imposed by sec. 45. These sections, with the
definitions in sec. 5, penalise the carrying of goods
by motor vehicle upon a highway for hire or reward
or in the course of trade unless it be licensed. It is
this prohibition that prevents all other persons carry-
ing goods over the border on a through journey. It
is the same provision that indirectly operates upon
intending consignors of goods, and prevents them
from sending their goods by motor vehicle into or out
of Victoria. The degree to which motor transport
of goods within the State is allowed or restricted,
while across the border it is wholly disallowed, may
have a bearing upon the relative facility with which
the two Kinds of transaction may be carried through.
But the presence of such a facility for intrastate
trade can scarcely operate to increase the restriction
upon interstate trade, unless it provides an incentive
for the diversion of trade. The principle cannot he
that * truce freedom is to share all the chains our
* brothers wear.” 1T find it hard to believe that the
application of sec. 92 depends on the guestion whether
the existence within a State of a particular facility,
the denial of which to interstate trade is otherwise
lawful. does provide an incentive for increasing
domestic trade at the expense of interstate trade.

I feel some uncertainty as to the extent to which
the decisions do authorise an inquiry into matters
that for myself T would not regard as criteria of the
application of sec. 92. But, as it must now be con-
ceded that secs. 23 and 45 validly operate upon the
carriage of goods in the course of interstate trade.
the facts must supply some other ground of relief
against the consequences. All I can say is that
I have been unable to discover in the facts I have
stated any legal basis for granting to the plaintiff in
the present action any form of relief, whether by
way of injunction, declaration of right, or other-
wise. It follows that the action ought to be
dismissed.
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EVATT, J—In this action, the plaintiff, a Com-

pany engaged in the Dbusiness of carrying goods

between New South Wales and Victoria, seeks two
declarations, the substance of which may be thus
stated: (1) A declaration that I'art II. of the

Transport Regulation Act of the State of Victoria is

inconsistent with sec. 92 of the Constitution of the

Commonwealth, at least so far as IPart II. operates

to prevent the plaintiff from operating with un-

licensed vehicles its business of carrying goods on
interstate journeys. (2) A declaration that, in rela-
tion to licensing of commercial motor vehicles, the
administrative policy of the Victorian Transport

Regulation Board and the Governor-in-Council of,

that State, and the enforcement of that policy by’

prosecution in cases where vehicles have Dbeen
operated without licences, involves a discrimination
against interstate trade, contrary to sec. 92 of the

Commonwealth Constitution.,

The claim to the first declaration is completely
answered by binding authorities. In R. v. Vizzard,

50 C.ILR. 30, [1934] A.L.R. 16, this Court held that
the State Transport (Co-ordination) Act of the State
of New South Wales was valid, in spite of the fact
that, within that State, it operated adversely upon
the business of a carrier whose motor vehicles were
being operated without licence, but were also engaged
exclusively in the carriage of goods between Victoria
and New South Wales. The New South Wales
statute establishied a scheme for the co-ordination of
all tvansport within the State. The essence of the
scheme was to limit uneconomic competition between
varied transport facilities, so as to procure a more
efficient and satisfactory conduct and control of the
sorvice  of  transporting  goods within  the State,
whether in the course of purely domestic or inter-
state journeys. As a necessary part of the scheme,
licences to operate were granted or refused accord-
ing to the discretion of an administrative body. Sub-
sequently, in the case of Gilpin v. Commissioner for
Road Transport, 52 C.JI.R. 189, [1935] A.L.R. 138:
and Duncan v. Vizzard, 53 CIL.R. 493, this Court
followed and applied the principle of Vizzard’s Case:

and in December, 1935, the I'rivy Council refused
special leave to appeal from Gilpin’s C(ase and
Duncan’s Case. Most recently, in James v. The

Commonwealth, 55 C.I.R. 1, [1936] A.C. 578, [1936]
ALLR. 333, the Privy Council definitely accepted the
actual decision in Vizzard’s Case as having correctly
applied sec. 92 of the Commonwealth Constitution.
In the same case the Privy Council also approved of
important statements of principle contained in the
judgment which I delivered in Vizzard’s Case, where
I attempted to show, not only that the Common-
wealth was bound by sec. 92, but also that both the
Commonwealth and the States had a much wider
sphere of legislative jurisdiction over interstate
trade -than would have been permissible upon the
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adoption of some of the reasoning used in W. and L.
Medrthur Ltd. v. State of Queensland, (1920) 28
CLL.R. 530, 27 A.L.R. 130.

IFor the purpose of applying sec. 92 of the Con-
stitution, no valid distinction can be drawn between

Part II. of the Transport Regulation Act of the
State of Victoria and the New South Wales Act

declared valid in the cases mentioned above, ISach
Act aims at the co-ordination throughout the State
of all transport facilities, and each carries out the

statutory scheme Dby licensing commercial motor
vehicles. Tn each case the Act also aims at the

reasouiable protection of the railways as instruments
for the carriage of goods, both intrastate and inter-
state. In each case, moreover, it is a necessary con-
sequence of the statutory scheme that particular
operators must be seriously affected in their business
activities, and aiso that, in the absence of the neces-
sary State licence, vehicles which have been engaged
solely in journeys from within one State to points
in another State, will be unable to proceed in the
regulating State without penalties Dbeing incurred.
But Vizzerd's Case finally establishes that such
restrictions do not constitute an infringement of the
{reedom of interstate trade declared by sec. 92. The
first part of the plaintiff’s claimm must fail,

As already stated, the second part of the plain-
tift's claim is Dbased solely upon allegations of dis-
crimination. ILvidence was called by both sides in
order to prove the facts relative to the transport
policy adopted by the administrative authorities of
the State of Victoria.

1t is plain that, if State legislation discriminates
against interstate trade and intercourse so as to
prohibit it, it will be invalidated by sec. 92—Fox v,

Robbins, (1909) 8 (LR, 115, 15 ALR. 112; &. @,
Vizzard, 50 C.L.R. at p. 93, [1934] A.L.R. 37. And,
having regard to the principles of the judgment

delivered by Lord Atkin for the Privy Council, in
James v. Cowan, [1932] A.C. 542, T am clearly of
opinion that, if the executive or administrative, as
distinct from the legislative, organ of a State sets
up hostile discriminations inconsistent with the free-
dom declared by sec. 92, the operation of sec. 92
must at once be attracted, for the Constitution

an-
not be mocked by substituting executive for legis-
lative interference with freedom—at p. 558. Dith-

culties may sometimes arise in moulding a suitable
remedy in cases where sec. 92 is applied to execu-
tive action which is challenged upon the ground that
it carries out a policy of hostile discrimination
against interstate trade. 1 think that such difficul-
ties need not be elaborated and can easily be exag-
gerated. In some circumstances the result of the
application of sec. 92 may be to deprive the Govern-
ment concerned of a defence to an action of tort—
James v. Cowan, [1932] A.C. 542; in others, it may
be merely to annihilate or avoid a decision or deter-
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mination of an administrative ‘tribunal. But I am
unable to accept the proposition that diserimination
by the executive or administrative authorities of a
State can be remedied only by recourse to sec. 102
of the Constitution, or by other legislation proceed-
ing from the Commonwealth Iarliament. Section
102 impliedly permits of the practising of certain
discrimination on the part ot the States. But I think
it is erroncous to infer that, apart from sec. 102, the
executive organs of a State possess a charter to close
the interstate borders so that this Court is powerless
to intervene. It would be a strange thing if the
Parliament ot the Commonwealth, which for sixteen
Yyears has soughit to confer upon itself an entire
immunity from the declaration of freedom in sec. 92,
were made the sole protector of the citizens against
infringement of that section by hostile discrimination
on the part of the executive or administrative organs
of a State. 1t is upon this Court, and not upon the
Commonwealth Parliament, that the primary duty de-
volves of guarding against all infringement of sec. 92,
whether by the States or by the Commonwealth itself.

However, it has to be remembered that, whenever
discrimination alone is rvelied upon in order to in-
validate either legislation o1 executive action, by
reason ot conflict with the overriding command of
sec. 92, it must be proved that the discrimination
is in relation to “freedom as at the frontier,” or
" goods passing into or out of a State "—James .
The Commonwealth, 55 C.L.R. at p. 58, [1936]
A LR. 343. These are the phrases used by Lord
Wright, and they indicate that, before there can be
discrimination contrary to sec. 92, there must be
satisfactory proof that the authority of the State or
Commonwealth is being cxerted against interstate
trade, the discrimination imposed being by reference
to the fact that goods or persons have passed or are
passing, or will pass into or out of a State. Such is
the discrimination which is forbidden by sec. 92. In
truth, such discrimination is not so much an in-
dependent ground for the application of sec. 92
rather, it provides conclusive evidence of the fact
that there has been a forbidden interference with
*freedom as at the frontier.”

In the present case, the particulars of the alleged
discrimination are specified under three heads in
paragraph 10 of the amended Statement of Claim, and
they will be dealt with in their order.

(1) The first allegation is that the Transport
Board of the State of Victoria refused to grant
licences for vehicles carrying interstate. while graunt-
ing a large number of licences for vehicles carrying
goods solely within the State of Victoria. But there
is nothing in this allegation to warrant the inference
that the State of Victoria was pursuing any policy
of restricting or prohibiting the trade between itself
and its neighbouring States. The Board's refusal
of licences to carry goods interstate by motor may
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have been due, and in fact the evidence shows that
it was due, to the belief that the interstate trade
would be facilitated, not hindered, by the policy of
bringing goods for carriage interstate into the rail-
way system at suitable points within and without
Victoria, so that the railway and motor transport
would together handle the aggregate haulage of
interstate goods more efficiently. No doubt particular
individuals would or might be disadvantaged by such
a policy, but that is a necessary feature of any
scheme of co-ordination.

(2) The second allegation is that the Board refused
to apply to applications for licences for interstate
vehicles the same principles as were applied by it
in the consideration of applications in respect of

vehicles carrying solely within Victoria. This alle-
gation is based upon the fact that the Transport

Board refused applications for licences made by the
plaintiff and other carriers carrying interstate upon
the principle that, in the circumstances, the railways
and local hauliers could more conveniently dispose
of the traffic; whereas the Governor-in-Council, in
its subsequent consideration of applications for
vehicles carrying within the State of Victoria, decided
that, wnder certain conditions, it should have regard
to the desirability of recognising certain rights or
claims existing as at the commencement of the Trans-
port Act as well as to the general principles of co-
ordinating with railway services. But sec. 92 does
not guarantee a continuing or absolute uniformity at
every stage in ‘the administration of a complicated
licensing system, which necessarily must be capable
of adaptation as new problems and unforeseen diffi-
culties arise. In the present case, the Board’s primary
decision to reject the applications of the plaintiff
and other operators was based upon principles which
were in no way impeached in these proceedings. Next,
all the decisions of the Board in respect of inferstate
operators were confirmed by the Governor-in-Council.
It was subsequently, and, so far as appears, in-
dependently, that the Governor-in-Council laid down
the further heads of policy which were applied to
applications for intra-Victorian licences. The un-
reality of the plaintiff’s claim that there was dis-
crimination. even as against vehicles as distinet from
the trade, is illustrated by the fact., which is suffi-
ciently proved, that if the policy subsequently
adopted by the Governor-in-Council had been origin-
ally applied by the Board in its primary decision,
the plaintiff would, at the most, have received licences
in respect of two only of its twenty-seven applica-
tions. Tt is also illustrated by the fact that, on the
plaintiff’s subsequently renewing its applications, they
were refused. partly at least, upon the ground that,
by reason of certain conduct, the plaintiff was re-
garded by the Board as not a fit and proper: person
to be granted licences.
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(3) The third allegation of discrimination is that
the defendant Board refused all licences for vehicles
carrying goods interstate, for the reason that such
vehicles were carrying, or intended to carry, goods
interstate. Obviously this allegation, if true, would
alter the legal situation. But the facts entirely
negative this allegation. The applications were ve-
fused. not because the vehicles were carrying. or in-
tended to carry, goods interstate, but because, in the
Board’s opinion, the carriage of goods interstate was
being provided for already, and in a more eflicient
manner, by co-ordinating the services of the railway
systems of the two States with local motor transport
from all points in the Riverina to appropriate rail-
way terminals. It is of significance that, with the
consent of the Parliament of New South Wales, Viec-
toria has been allowed to extend its railway system
to considerable distances within the State of New
South Wales, the gauge of these important border
railways being the Vietorian gauge, and the railways,
so far as they are within New South Wales, being
entirely controlled and managed by the Victorian
railway administration. This important policy was
carried out by arrangement between the two States,
for the very purpose of encouraging interstate trade
by facilitating the passage of goods across the State
houndaries to the market deemed most suitable. Cer-
tainly, the desirability of ensuring a reasonable use of
the border railways as instruments for the advance-
ment of interstate trade is a counsideration which is
not placed outside the discretionary powers of bodies
whose duty it is to co-ordinate all transport facilities
within the State of Victoria, the trade of which with
New South Wales is largely dependent upon such
railways.

Although. therefore, it is established that, in an
appropriate case, discrimination of an executive, as
well ax a legislative character. may be relied upon in
order to prove an infringement of sec. 92, it is also
plain that. on the facts of the present case, the case
of the plaintiff has entirely failed.

The action should be dismissed, with costs.

MCTIERNAN, J.—The first declaration which the
plaintiff claims is in substance that Part II. of the
Transport Regulation Acts of Victoria is contrary
to see. 92 of the Constitution, and void. The pro-
visions of these Acts cannot be distinguished in
principle from the State Transport (Co-ordination)
Act 1931 (N.S.W.). which has been declared not to
contravene sec. 92—R. v. Vizzard, Ex parte Hill. 50
C.IL.R. p. 30, [1934]1 A.L.R. 16: 0. Gilpin Lid. v. The
Commissioner for Road Trensport and Tramways
(New South Wales), 52 C.L.R. p. 189, [1935] A.L.R.
38—and these decisions were approved of in James
v The Commonwealth, 55 C.L.R. p. 1, [1936] A.L.R.
333.
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Alternatively to the first claim, the plaintiff seeks
a declaration that, although it might not be lawful,
according to the letter of the Transport Regulation
Acts, for the plaintiff’s vehicles to operate in inter-
state carriage of goods without a licence, administra-
tive and execuative action taken by the Transport
Re gulation Board and the State of Victoria, resulting
in the refusal of the plaintitf’s application for licences
for its vehicles operating in the interstate carriage
of goods, contravenes sec. 92.

From the facts proved, the definite conclusion can
be arrived at that, neither the Transport Board nor
the Ixecutive Government exceeded their powers
under the Acts respectively in refusing the plaintiff’s
applications for licences for these vehicles, and in
approving of the refusal of the applications. The
administrative and executive action complained of is
fully authorised by legislation which does not itself
contravene sec, 92, But, notwithstanding that the
refusal of the licences has presumably a legal basis,
the plaintiffs say that the Transport Board and the
Governor-in-Council have, by the exercise of their
powers and discretions under the Acts in the case of
the plaintiff's applications, contravened sec. 92 of the
Counstitution. To prove that case they rely on the
fact that applications for licences tor vehicles operat-
ing within Victoria were finally granted, whercas the
plaintiff’s applications which were for licences for
vehicles pursuing interstate routes were finally re-
fused. The refusal of the interstate applications and
the approval of the intrastate applications results in
interstate trade through Victoria being made more
dependent on the railways than ou the roads. But it
is not possible to deduce that the action taken by the
Board and the Governor-in-Council, in dealing with

the interstate and fhe intrastate applications, if all
the individual applications are put in these two

classes, hag placed any burden, hindrance or restric-
tion on the freedom of interstate trade as at the
border—James v. The Commoniwealth, 55 C.IL.R. p.
ST—“1If it (trade) involves sea, railway or motor
" carriage, relevant Acts operate on it; it is subject
*“to executive or legislative measures of State or
“ Commonwealth dealing with wharfs or warehouses
“or transport workers. It must be so subject’”—
[1936] A.L.R. 343.

As it is not shown that freedom in itx relevant
sense, under sec. 92, has been invaded by the acts
of the Transport Board and the Executive Govern-
ment of Victoria of which the plaintiff complains, it
is unnecessary to consider, the nature of the relief
to' which the plaintiff would Dbe entitled, if the
opposite conclusion could Dbe maintained. In my
opinion there is no tenable ground shown for the
declaration which is sought alternatively to the
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declaration that the Transport Regulations Acts are
void. The action should be dismissed.
Action dismissed.
[Solicitors—For the plaintiff, Alex. Grant, Dickson
and Pearce; for other parties, F. G. Menuzies, Crown
Solicitor for Victoria, J. K. Clark. Crown Solicitor
for New South Wales.] L. H. E. B.

Supreme Court,

IULL COURT — (Mann, C.J.,
Macfarlan and Gavan
Duffy, JJ.)

FELSTEAD v. ECONOMIC CASH BUYING CO.
PTY. LTD.

Nule of goods—Seller still in possession—IBut not in
character of seller — Dealing with third party—
Whether title conferred — Goods Act 1928 (No.
3694), sec. 30.

May 19.

By the Goods Act 1928, section. 30, it is provided
that where a seller of goods continues irr possession
of the goods, or is in possession of the goods, the
delivery of the goods by him under any sale to any
person receiving the same in good faith, and without
notice of the previous sale, shall h ave the same effect
as if the person making such delivery was authorised
by the owner.—

Held, that a good title can ounly be given under the
xeetion if the person making delivery is still in pos-
session of the goods in the character of seller, and
not where he happens to be in possession by virtue
of some intervening arrangement.

SPECIAL CASE from County Court.

In the County Court at Melbourne, E. Felstead
brought an action against Economic Cash Buying
Co. Pty. Ltd. and Alroy Motor C(ycles Pty. Ltd,,
alleging that the Economic Company couverted to its
own use a motor ceycle of the plaintiff’s. The plain-
tiff claimed alternatively against the Alroy Company
damages for breach of an agreement for the sale to
the plaintiff of the motor cycle, in that that defen-
dant had no title or right to sell such motor cycle.

The action was tried before Judge Wasley, when
the Judge found certain facts, and stated a Special
(‘ase for the Full Court.

The facts found were that, on 30th March, 1935,
the motor cycle in question was the property of the
Alroy Company. and was in its possession. On 2nd
April, 1935, one Dwyer made to the Economic Com-
pany an offer in writing to hire the motor c¢ycle on
hire-purchase terms, and he paid £15 as the initial
payment, and obtained possession of the motor cycle.
On 4th April, 1935, the Economic Company became
the owner of the motor cycle by purchase from the
Alroy Company, and the purchase money, £66 16s.
6d., was paid to the-Alroy Company. On 5th April
the Economic Company accepted. Dwyer's offer, and



