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ETLL COURT - (Latham, C.J., 
Staril:e, Dixon, Evatt and 

Me'l'iernan, J J.) 
(Adelaide and S~'dney.) 

Oct. 7. Dec. 10. 
1906. 

TAXES v. DEPUTY COMMISSIONER OF 
ELDER'S TRUSTEE AND 

CO. LTD. 
EXECUTOR 

RCIJcnue-Land ta;[; (Commonwealth) - A.MCMIIWllt­

Crown !callclwld-Limendment of .'i<r;t-lrnpolSition Of 
liabilHIJ-Durill!J finanCial yeaI' - Whether reil'U­
ISpeGtire-:lppeal-Not-iee of objections - \l'lu:thcl' 
ajJpellant !im'ited, to grounds statell - Land 'l'a,c 
cllSlle8sment 11et 1910, sce8. 27-29-Land '1'a.E :1118688-

'/IlC/lt ilet 1914, sec. 3 - Land 'l'((W il.~8CIS~lIlC/!t Act 
ltl10-19;H, lice. H (1\1) (0). 

Dy the ]"Uld 'rax Assesslllent Act 11)10 laml tax InlS 
levied in respect of the unimproved Yalul' of land mi 
owued on the 30th tl;l~' of June immediatelY prece<l­
iug We tinaueial year ior whicl! the tax was Jp\'ie((., 
It proyi!led that tile owncr of certain chl~Sl'S of ('1'0\\'11 
leasehold:; "hould not be liahle to laml ·tax. 

Dj' the Laud Tax A"sessment .~('j 1 Ill·!, certaill 
Crown lease", indulling pastoral leases, \Yere removed 
trom the exemption. amJ thev thNefore lil'cillIle tax, 
able. '.ill!' .\('t came into -olleratwlI Oil 2h;t ])ecem­
bel', 11)14, alld the amendment,,; made by it were 
applied .. to lalH] tax levied ill 1111<1 for the 1inHlIciul 
.• year beginning on 1st .Tuly, lU14."-

H cid, that a taxpayer owning a UrOWll lla:-;tvl'al 
lease on :30th June, IHl4, wa:s not liable to land tax 
for the fillancial year beginning 1st .July, WHo 

Effect discussed of ISubsequent errolleous ~uPPOSitiOll 
oy the Legislature of the effect of exh;ting legislation. 

upon an appeal again,;t the deeision of alJevuty 
Commissioner of Taxe" which 11'11:; founded upon 11 

notice of objection lodged in W17, hefore the euaet­
ment of »eetion H (1\1) W) of the Land Tax .1s:-;e"" 
ment Act 1910-1904,"--

11 eld, that tile Supreme Court wa» at liberty to 
allow tlH' appellant to rely upon a ground Hot Htnted 
in the notke. . 

])ecision of Angwi l'nrson~, A.-C .. T., atlirmed. 

APPEAl, FItOM ~UPlmME COUItT aI<' ~OurrII 
A USl'RALIA. 

Elder's Trustee and Bxecutor Company Limited, 
trustee of the estate of William Tcnnant l\lortlock, 
deceased, furuished it return for tile llurpo~eH of the 
Land 'l'ax Assessment Act 1910-1nl:.! (Conunonwealtl1), 
compriSing the land owned by it m; at noon on BOth 
June, 1914. The Deputy Commissioner of Taxes for 
~outh .1ustralia made an assessment thereon, in which 
was included the taxpayer's interest in tlle unim­
vroved value of lands held under Crown lease. rl'lJe 
taxpayer gaye notice of objeetion on 19th June, 1917, 
on the ground that the vuluations of the leases were 
exces:siye; and, the objection being ,isallowed, the 
taxpayer on 27th I<'ebruan', 1918, required the Deputy 
Commissioner to treat it as an appetll, and transmit 
it to the Supreme Court. Later, the yalues of the 
leases havillg been agreed upon at it lower tigllre, the 
Deputy Commissioner, by amended ass.e:;sment, 
assessed the taxpayer on the basis of those values, 
and 011 19th JUlle, 1Il;;;), tlle objectioll of UJth June, 
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1917, was transmitted to the r..vreme Court as an 
appeal, the appellant's conten~ n being that Crown 
leases on 30th June, 191~/;';ere not subject to land 
tax. The respundent~IDmissioner objected that this 
("untention wasl>':;i: open, as it had not been stated 
in the nuti~ of objection of 19th June, 1917. 

'.!Vue- appeal was heard before Angas Parsons, A.-C.J., 
:\llll the assessment was amended by omitting there­
frum the value of the Crown leases. 

The Devuty Cummissioner appealed to the High 
Cuurt. 

Upcril.(;()Od, X.U., and Bre/mer fur the appellant.­
The J,H!l(l Tax Ads impose taxation on land for a 
particular financial year. If the law as to assess-
ment is amended at any time during the financial year, 
the HllIPIHlmellt. prima facic, applies to all assess­
mellts fur that year. The Land Tax .1ssessment Act -
();'o. 2U of 1914), which came iuto force ou the 21:;t 
lll'u'lllhN, 1914, brought into the realm of taxed lands 
("(·rtnin Crown leaselS, which 'H're lIreyiously exelllpt 
frOIll taxation, and the"e Crown leases became sub­
.iet't to tnx Oil the 21st December, 1914, in aid of the 
rc"enlle for the financial year H114-1915. The tax­
payer o'Ylwd the leases Oil the 30th June, 1914. The 
original Ad of 1!J10 was passed more than four 
mOllth~ after the COlllllwllcemellt of the financial year. 
III C{a/'k '['(lit -I:. ('ommi8sirlJlcr uf 'l'(U:C8, 43 C.L.R. 1, 
[lIlUO] .\'L.H. 1. pastoral leases, subject to resUlllll-
t iOll Hl](l l'CaSSeSlSllIeut of reut, WNe helLl not to come 
with ill the 11)14 .\ct. The Land Tax Assessment Act 
();' o. 1 of 19:30) ,,,as passed to remedy that positioll 
I'Plro!-'peetively. Th(~ reJenUlt amendments made by 
the l!J::lO ~\et ,,-ere made to commence as on the 21st 
lJeccmlJPl', 11)14, anll Iycre to apply to all assessments 
for the financial year beginning on the 1st July, 1914. 
The judgnwnt is wrong in regarding the assessability 
to land tax as a quality of the land which must exist 
OIl a [ltlrtknlal' [lOth June, and exemption from tax 
as a quality which persists until the next 30th June, 
Hnll's'; in thc meantime Parliament has passed retro­
spectin~ legislation-Land Tax Act (No. 21 of 1910), 
SCC'i-'. 2. ;:;; Laud Tax Assessment Act 1910, secs. 10, 
12,1;),21-1, 21l; Land Tax Act (No. 21-1 of 1914), sec. 4,; 
Laml Tax .1::!se15Sment Aet (No. 29 of 1914), sec. :3; 

Lalld Tax Asscssment .1et (No. 1 of 1930), secs. 3, 4. 
TIle laxpuyl'l' is bound by the grounds Htated in the 
J]otic:c of objection-Land Tax .\ssessment .1et 1910, 
S(,l'. ·H; Hegulations 1912-1916, secs. :18, 40. 'rhe Court 
had no power to allow an amendment of the notice 
of objection. 'rhere was no waiver by the Commis­
sioner. Although the question of value had been 
agreed between the parties, the Commissioner was 
bound to send on the appeal if reqUested by the tax­
payer. 

JIalJo, }{.U., lInd Norman for the respondent.-'rhe 
taxation of land is proyided for as owned at noon of 
the 30th June-Assessment Act 1910, secs. 12-15. The 
ati~e~smellt being for tlle finandal year ending 30tl,l 
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June, lUll, the tax \yould be levied as on 30th June, 
1 !JlO. .\mong the lenses excluded from taxatioll were 
~ome Crown leases, induding the class now under 
avpeal. The amendments made by the Assessmellt 
Act 1!l11 \yere made to date back, alJ(1 affect asse~~­

mellts for the financial year beginning 1st July, lUll, 
though the Act was passed 18th Dccembcr, 1911. '.rIll' 
amcndments made by the l\ssessment Aet 11)12, passed 
21th Dect'llllwr, 1912, were expre~s]y made retrospec­
tive. '.rhe Assessment Act 1914, pHssel1 21st December, 
1914, amended sec. 29 so HS to ,'xclmle pastoral leaNPs 
from the eXPlllption. But thiN was not made retro­
spective, alld therefore llill Hot avply to lnrlll held BOth 
June, 191-1. B~' the '.rax c\et 1914, ratl''; were altered, 
lmt this was nl1lde expl'essl~' l'Ptl'os]lPC'tin' to apply to 
land tax It'yie(/ for the financial year b('ginllill.!..'; 1st 
July, 1HH. N('('UOll 2D of tlw Pl'ill('iplll .\ct \Y:lS 
amende(] li~' the .\ssessment At'/: U)2R on 1 Nt Spptelll­
bel', 1H2;l, rl'~tol'illg' the c'X(,Illj)tiOll, :twl tile Act \\';1" 

made to comlll(,lICe 011 1st .Tuly, UJ2;;, n]](1 HPplied to 
aS8eSSl1ll'llt" for tlw financial YPH l' comllH'lleillg thell. 
Section 28 of the Prineil1nl A(·t \\,H" llmpJl(]e(] h~- Aet 
~o, 1 of IDRO, sec. :l, :lIltl the llmpmlmellt was to lIP 
"deemed to han' <':ollllllellcp<l Oil tll,; <latp of tile COlU' 

" mel1C'emput of the AssPSRlllellt A('t 1n14, amI fUI't1H']' 

" shall apvly to all assessnwllts for the financial YPHl' 
"beginning 011 the 1st Ilay of .Tul~' 1H14 HlHI all Rnll­

"scquent year.,." '.rhe cmllmenCPll1Put of the Ad. of 
1f)1.4 waR 21st Decemher. 1!Jl4, mul the anwlHlulPnt 
,,"ouhl )]ot npvly to asseSslllclItR for the tinn Ildal year 
beginning 1st .July, 1!l14, ullle"" the lpuses ill qucstioll 
were othcrwise subject to taxation, which they \\'e1'P 
HOt. For a Cl'OWIl lease to hp taxahle it ltlllSt 11e ill­
dulled in secs. 27 or 28, and not pxelndt'd hy SPC. 2n­
Clark, Tait and 00. v. Fcd~ru' ('ommis.qoll(,l', 1:; C.L.H. 
at pp. 10-11, [ln30] A.L.R. p. 4. 

('Ill'. (tdv. vl/7t. 

'1'he follO\Yil1~ written judgments \\'('l'(' 11elin'l'Pll:­

LATILUI, C .• T.-'1'he question which arises UPOll 
(bis app(~nl from the SUllreme Court. of South AnN­
tralia is whpther the intt'l'ests of tile l'PSllOJl(lellt ill 
certain lands held h~' lease from tile Cl'OWlI. us('t! for 
vastora] lJUr]Josl's, and Hubject to n. liability to ]'('­
S11l11ption b~- tlle Cl'O\Yll during' the tPl'll1 of the leas!'. 
are taxable 1l1J!lt'l' t1](' Laud Tax Assc'sRll1ent Act 1!l14. 
~ectioll :27 11l'Oyideil for the taxa tiOll of lpasl's of laml 
ll'Hsell after the commencemell te of the Ad. i'leetioll 
2.') 1l1'oYiLlpd for tht' taxation of Ipa se;; of laud which 

had been ]C'ased bt'fore the COlllllleUCellH'ut of the .\ct. 

Section 2ll was in the follo\ying t('rms :-" Not\\'ith­
.. stallllillg al1~·thing in the last two lll'l'(,p(lillg s('ctiom: 
"the owner of a leasehold estate UlHlpl' thp laws of 
"a State l'plating to tlw alienntion or OCcullatioll of 

" Cro\\'n lalllls 01' relatillg to minillg (not 1Jeillg a pel'­

"vetual lease without revaluatioll or a lease with a 
.. right of lJul'cha~e) shall not be liable to assessmeut 
" 01' tuxatiou in l'('~l'('ct of the estat('." 

The tax was leYietl upou the unimproved yalue of 
nll Ja]](I;; \yithill the C(lIllmOll\yealth owned by tax­
lIayers and not exempt from taxation-sec. 10. Land 
t,(X \I'ns charged Oll lnnd as o\yned at noon the :lOth 
da y of J UIlt' immedia tt'ly preceding the finandal year 
for which t11e tax is levied. The qUestion which 
<1ri,;('" rplate:-; to taxation for the finandal year 1H14· 
1!J15. IntlH' case of thnt year the tax was charged 
on land as o\\'nca at noon on the 30th day of JUllP, 
Hll4. '1'11(' tnxpnyer owned the leasehoIa estates iu 
questioll Oil the :~Oth June, 1914, but by reaSOll of sec. 
2\), hp \yas not liullle to assessment or taxatioll ill 
]'(slIed of them. The question is \yhethel' certain sub­
SPf\lH'llt amPlHlments of the hI\Y have made him so 

lin1>lt'. 
'1'11(' Jil'st ;1ll1c]J(llllellt to he COllsidered is to 1>e founLl 

ill tlw J.:I1HI Tax .\sspssmellt Act 1914. This Act, by 
S(,I·. :~, "lll(,IHI(,ll sel·. 2\l hy removing certain Crown 
1(':1 Se'S, illeinding it':ISP:': of land to 1>e used for pastoral 
lIlU'PO"t's, from nle ('X emption cuntainetl in S('C. 2H n>:l 
it origiliall.\· n[ll'P;Il'p(1 in the UllO Al·t. They thpre­
fl,]'I' j,('cnm(' ("xable. This Act came illto oppl'ation on 
:.!bt I)P(,(,lllhl']', 1!l14. There was no provision in the 
.\d which s[Jl'citipd the assessment" to which the 
,ml<'ndment ill <luestiolJ was applicable. 

011 tllt' snUll' Ila~', 21Nt Del:cmber, 1914, thc Lawl 
Tax .\I·t lD14 c;t]tlp into operation. This Act revealed 
j he 1irst allll ~l'l'ond schedules to the Laud Tax Ad 
UllO. ami ~ulistitutp(] otlwr ~dwdules declaring rates 
of tax. In this Act sec. 4 provided that .• the ;uIlPud­
.• lllCllts of the Principal c\ct madp by this .\et shall 
"lI11PI.\' to Innd tax l(,yied in and for the fiJllluc'ial 
" ~T;] l' IJl'gillUillg 011 the first llny of ,July onc thousand 
"nilH~ llU])(Il'('ll :Illd foul'tpen ant! all subsequent 
.. years." 

SubSeUllCllt kgisla tiOll ill the I,nn(] Tax .\.ssessmeul 
.\.('t 1D:.!H l'(']Jl';llcd the ,Iluemlment mad(' in sec. 29 hy 
the Land '1'ax .\ssesSlIlent Act of In1·1, to which I have 
l'l'fPl'l'Pll. allf! l'einstatpd sec. 2H in itR original forlll, 
~{J that the l'psllo11dellt's lcaspholll interests in tlw 
laud:" ill qUPRtion agaiJl ).ecanw JloJl-taxable. Tlle 
altprntion lllnrh' ill the law in 192:~ llid uot, ho\\,pyCl', 
l'xtillgni~h the I'PSpOndellt's liability (if any) to taxa­
jioll for thp year 1!l14-l!ll5, iJpcause sec. ;J of thp Act 
jll'J)yirkd that till' .\cl shoultl be deemed to han, com­
mellced Oll tlw first day of .July, 1n23, and that it 
sltould ul1ply tu ass('sslllents for thp limmcial ~-ear 

('(JllllllCllcing Oll tlIa t ante and all sullsC'qnent years. 
llere nguin is a (letinite llroYisiol1 clearly :;]lecifying the 
nsses"ments to \yllicll thc amended Act i~ to apl'l~·. 

III utile]' ullll'mllllg Land '.rax: Assessment .\ct~, !lamel,\', 
Xo. I'! of lnll, sec. lB, :llld Xo. i31 of In12, ~('c. 12 (2), 
ns \\'ell us in Xo. 2n of 1!l2~l ulr('nd~' mentioned, it 
\\'as l'l'oyiclpd thnt t11p amendments of the Principal 
.\ct llI:H1e j),l' the .\r:t~ in IIUt'~ti()J] ~l]()uhl apply to 
;1 ~~f'~SllH'lI ts for a ~llecified liuanda I year llegiullillg' 
OH the 1st July immediately prior to the coming into 
cpera tion of the Act, 
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The "Lnnd Tnx Assessment .\et H)30" was passed 
flfter tlw (lpdsiol1 of thi,,; Court ill mark, Tait and Co. 
a Jl(i ~ I )lothc}" 1;. 'I'he Fcllenll (fommi"-,i(Jllcr ot I,and 
'l'ax, [ID2!)] ~m C.L.R. 1. [1930] A.L.R. 1, ill which 
it' wns hel<l that. although Crown leases of land URCrl 

for \1mltoral lJUI'[loSPs were taxable antecedently to 
In23. thp method provided ill the Lawl Tax Assess­
llH'nt .\et 1!l10-1927 for valuing leasehold interests was 
sHch ns to lip ill;lIJplicable ,,-here (as in this C'ilse) 
leased laml was Rubject to liability to resumptioll. 
;:':ectioll :; of th(' .\et of 19:30 proyide<l a new mc,tho(l 
for vnlnill.~ such lpasehold interests. Section 4 of thc 
samc .\et pl'oYitled that the anwndmcnt ma{lf~ by see. 
;3 shouhl lip dpel1led to ha n, commenced on the date 
of the commencement of the Land Tax Assessment 
.\et 1!l14. i.f' .. 21st Dp'·ember, 1I114-the first <late upon 
whi<-h it ,V;lS Ill'ovided that pnf'toral leases held from 
the Crown shouhl hc subjeet to lanel tax. It was 
fur1her ]1roYi(lp<l in UIe sallle seetioll that the amend­
ll1l'llt ma(\(, hy ~('('. :1 "shall allpl~- to all assessments 
"for th{' financinl ~~enr ])pginnillg Oll the ]~t day of 
.. -Iul~- Olle thousand nill!' hun(]red ami fourteen ami 
.. nil sniJs('f[uent yenrs." 

The lilst-lllelltioned In'oYi~iou shmys that Purliamellt, 
ill enacting tl](' Aet of 1 f1ClO, proepedell npon th(' 
assumption thnt pastoral leases wer(' taxable in 
re811ect of the finaTH'inl yp:\r heginning on the 1st .Tnl~-. 
l!)l~l-i.(' .. tha1~ persons ,yho ,,,ere lessees nuder suell 
leafles Oil th" 30th JUlle, lH14. '''en~ liahlE' to tax. ~uch 
all aSflum]Jtiou, llO\Y'Jyel', CaJlllot make law, unless there 
fll'P affirmatiYe Ill'OYision8 ]1ositiyply hringing t1l(' 
snbjeet-mnttel' in qlH'stion illto the taxin,~ m'pH. It is 
unnecessary for nw to refer to the man~- (,Hses which 
('stabli"h that the intention to impose n ..JlHrge upon 
the Rubject mllst be shmyn by clear and unambiguous 
language. It j" therefore IlPC'essHry to go hac];: to the 
Land Tax ASSeSSlll(mt Act lf114 ill order to see whether 
it. imposes a charge in re8])('('t of the pn~tornl lptl~t'~ in 
question. 

It is deal' that the nmt'IHlmt'nt madc, hr that Act 
applies so as to Ilril1~ into tax Crown ]lastoral lensps 
held on 30th .Tnne. 1915, and subspqnent years np to 
30th June. 1922. The question is whether the Act 
also a[1plips in t11e case of such lenses as held on 30th 
.T1ll1P. 1914. 

Tt has not been contended for the Commissioner 
that the amelHlment made by the 1914 Act should be 
ronstrued as applying to all assessments of land tax 
,,-hic-h happpn to Ill' made aftpr the 21st December. 
1\)14, whetlwr for the year 1nI4-1915 or for oth('1' 
~-cars. hut not to nssessments made before that datp. 
Such a ('ol1struction of the Act would be so unjust fiR 

l,etween ilHliyiduals nnd so irrational in principle that 
it sholllrl not be adopted unless no other construction 
is O]lPI1 upon II fair reading of the words. 

'rhe eontpntion submitted to the Court for the Com­
missioner is thAt the amendment applips to all assess­
lUents 1'01' thp financial ~~ear 1914-1f1l5, HmI that therc-
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fore Crown lenses of land used for [1astoral purposes 
held by n per8(1n on the ;30th Jnnf', 1914, are taxable. 
The nrgulllPllt rcsts upon the ('ontt~lltioll that every 
111I1C'nllmc-nt of tllP Ijand Tax Assessment Act must 
jlrim() tadn Ill' heW to relate to all assessments for 
till' thpll currellt yenI', as well as to subsequent assess­
lllPn(s. Tile IH14 Ad !:ame into o]leration on 21st 
I )peemh!'1'. If114. It was not ill operation on the 20th 
1 h-c(,llll'er. IH14, or on any antecedeut date. It was 
ill o]ll'rlltion on lmd after the ~lst December, 1!)14, 
until the furthcr amendment was made in 1923. It 
('outains the amendment which brings into the taxing 
area lall(] which WOuld be otherwise untaxed. No 
tnx is chargeable as against any [1erson in respect of 
allY lallel unless that land was owned by that person 
(HI the 30th .Julle in a releyant year, and unless its 
llnimproYe(] YHlue, with or without other lanel owned 
by the same pc'rson, exceeds £5000. Further, the rate 
of tax depends upon th(' yalue of all the taxablp land 
owned h~- the taxpa~-er. Thus the state of ownership 
of laml 1l1H}Jl the 30th -Iune is an element which must 
l1{'{'('ssm'iI~- l)e considered in (letermining both liability 
to tax alld amount of tax. On the 30th ,June, 1914, 
rlw Ipn~es in qupstion were not liablp to assessment 
or tax. There is 110 provision which in clear and 
definite tl'1'111S proyides that they shall he so liable. 
It mH~~ hnYe h('en intended to make them liable, but 
the Lpgi~l11tnl'(, has not intl'oc1ured into the Land Tax 
,\88P88mellt .\et 1914 the provision whieh, in several 
other ,\ct~ to ,,-hir-h refPl'enc(' has been made, applied 
amendments made aftp], the ClOth Jnne immediately 
TlI'Pcpding a finnnciAI YPllr to all nsspssments in rpspert 
of that financial yenr. 

'rIms thp prnetiee of the Legislature, as shown by 
the eXHl1lvles quoted, is contrary to the contention that, 
,dthout l'xpress words. amendments of the Act appl~­
to all aSSCSSlll(~nts for thc enrrent year. Further, tllP 
~('neral prin('ipl{'. to which I have already referred. 
tlwt a tax must he shO\YIl to be expressly imposed 
in acconlanc(' \yith a liternl construction of a taxing 
Act, i;; al~o ('ontran- to the contention. On the 30th 
.lUll('. 1!l14, nn~' llPl'SOIl who owned pastoral leases of 
the 11eseriptioll mentioned was free from land tax in 
respect of them. He was entitled to make his arrange­
lI1pnts U]lOIl that basis, unless the Legislatnre. by quite 
clear words, stated that tax was imposed in respect 
of them. I am unablp to fiml such eleal' words, and 
thpl'efol'P, in 1l1~- opinion, these leases are not assess­
nllle to taXAtion for the financinl ~-enl' neginning on 
1 st -Iuly, l!l14. 

Upon the heAring of the appeal before the Supreme 
Court of South Australia a preliminary ohjection was 
taken on behalf of the Commissioner, and that objec­
tion has been repeated in this Court. The objection is 

that the taxpnyer is not entitled to contend that he 
is not liable to taxation in respect of the leasebold 
iuterests in(']uded in the nssessmpnt. 
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The original objection was lodged on the 19th June, 
1917. It was in the following terms :-" The depart­
"mental valuations of pastoral leases are excessive. 
"I claim that the assessment should be made on n 
"taxable balanCe of £ 

It may he observed that the taxpayer h,,11 made 
a return including the pastoral leases, in which he 
valued them a t about £5000. There is nothing in tlw 
objection to show that the taxpayer contended that 
no assessment whatever should be made in respect of 
the pastoral leases. 'l'he objection was that the valua­
tions were exeessive, and that the value silonld he 
reduced, apparently to nothing. 

On the 2nd February, 1918, the objeetioll was dis­
allowed, and on the 27th February, 1918, the taxpayer 
required the Commissioner to treat the objection as an 
appeal, and to transmit it to the Supreme Court of 
South Australia. Negotiations with respect to the 
value of the leases ensued, 'Rnd ultimately. in ,\.UgUflt, 
1934, an agreement on values wa~ reached. '1'he tax­
payer then for the first time raised a contention in the 
following terms :-" The taxpayer contends tha t the 
"taxation of pastoral IC'asehold" was not made retro­
" spective so as to enable any assessment to be made 
"for such land held on 30th JunC', 1914. Our client 
" will obtain legal adviee as to the liability for tnx on 
"land held at 30th .June, 1914, 'Rnd we will pommulli­
"cate further with you regarding such last-n1l'lltiol1etl 
"assessment." This i~ the first indieatioll of :lny >"uell 
contention, and it will be observetl that at this timp 
(seventeen yein's after tile objection Wll S mn de) tlIP 
taxpayer was only proposing to obtain legal aflvice on 
this aspect of the matter. I C[llmot sC'e thnt the 
Commissioner acted ,vrongly in any respect in for­
warding to the Suprenle Court the only ohjedion 
which had bC'en mnde within the prescribed tim!'. Nor 
is the CommisRioner guilty of any impropriety in suh­
mitting for the decision of the Conrt tlle quest iOll 
whether the taxpaypr wa~ pntitled to rd~' upon H 
ground of ohjection whieh he raised for the first time 
>lpventeen ypa1'S after he had requested that his 
ohjection be treatpd as an appeal. 

I have had much doubt ns to whet"her this 1)\"(" 

liminary objection 8honlfl not be held to hp efl'p<"lnnl. 
The other members of the Court. howevpr, are of 
opinion thnt it should not prevail, Hn(l T nm not p1'p­
pared to dissent from this opinion. 'rhe matter i~ 

now covered by statute--Lnnd Tax ARspSSlllent ;\(·t 
1910-1934, sec. 44M (3). 

The judgment of the Supreme Court shouW Ill' 
affirmed. 

STARKE, .J.--The legislation affecting this ease b 
ponfused and confusing. I have reached the snnl(' 
conclusion as the Chief .Justice, and ('oncu!" in his 
opinion. But I desire to add some observations upon 
the argument for the Commis.doner, that the ground 
tnl;:en b~' the respondent on this nppeal, thnt it was 

not liable for the tax, was not open to it, because not 
Rtatpd in the notice Of objection, and that it should be 
confined to nn objectioJl that the departmental valua­
tions were excessive. Under the Land Tax Act 1910-
1G a taxpayer might, within the preseribed time, appeal 
to the High Court, or other tribunaL against any 
aSReRsment hy the Commissioner with respect to his 
Innel, on the ground that he wns not liable for the tax 
or any l)art thereof, or that the assessment was ex­
eessive--sec. 44. The Governor-General in Council 
was authorised to make regulations not inconsistent 
with the Act. prescribing all matters which by the Act 
were required or permitted to be prescribed or were 
necessary or convenient to be prescribed for giving 
effect to it-sec. 74. Under this authority the 
Goyernor-General purported to make regulntions deal­
ing with, inter alia, appeals against land tax. They 
Hre contained in Part IV. of St. .Rules 1912, No. 141, 
ns amended. and deal with "Appeals Against Land 
"Tax" (clauses 32-39), and" Objection in Lieu of 
" Appeal" (eL 40). Appeals against land tax, under 
RC'C. 44, were required by these regulations to be made 
to the Court within thirty days from the service of the 
notice of assessment, and the appellant, by cl. 38, was 
restricted on the hearing of any appeal to the grounds 
stated in the Notice of Appeal. Under clause 40 
C' Objection in Lieu of Appeal ") it was provided that 
where a taxpayer was (lissatisfied with his assess­
ment, but did not desire to appeal to the Court, then 
h(' might within thirty clays from the date of service 
of the noti("C' of assessment, state his objections in 
writing to the Commissioner, who might allow them 
wholly or in part. The Commisl'lioner was required to 
give notice of his decision upon the objections to thp 
tnxpayC'r, who might. within a prescrihed period, ask 
that his objections be treated as nn appeal, and" all 
"objections ",hieh may be treated as appealR shall 
"be transmitted to the Court of Appeal selected hy 
"the taxpayer as formal appeals." But it is not 
expressly provided that, on un appeal by means of this 
procedure, the appellant is restricted to the grounds 
stnted in his objection. Nor is the implication of sueh 
fI provision necessnry, for all that is transmitted to 
the Court of Appeal is the objection of the taxpayer 
npon which till' Commissioner has made a decision. 
In the present case, the tuxpayer pursued the pro­
('edure provided in clause 40 of the Regulations, and 
ohjected to an nssessment on the ground that the 
departmentnl valuations were excessive; but in Feb­
ruary, 1918, the Commissioner disallowed the objec­
tioll. and thp taxpayer, heing dissatisfied with the 
(jpcision of the CommissiOllPr, required him in due 
time to transmit the objeetion to the Supreme Court 
of South Australia, which he did in 1935, "as an 
"appeal from the said assessment as lastly amended 
"on 31st August. 1934." 

In 1918, however, the Justices of the High Court, 
pursuant to sep. 47 of the I.and Tax Act 1910-16, 
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made Rules of Court regulating the practice and pro­
cedure in relation to appeals against land tax assess­
ments. It iH Statutory Rule 1918, No. 52, and now 
stands us Order LL\. of the Rules of this Court. 
Some douht existed whether Part IV. of the Regula­
tions made by the Governor-General were valid, in 
yiew of the express power giyen in SPC. 47 to the 
,Tustiees of the High Court to regulate the practice 
and procedure ill relation to appeals against land tax 
assessment, and those doubts" I believe, led to the 
Rules of Court in 1918. A special power was given to 
the Court in relation to the matter, and, when exer­
cised, establislJed the practice and procedure of the 
Court to whieh its rules applied. The general power 
given to the Goyprnor-General was necessarily super­
seded, if it existpd, and also any regulation made lJy 
him. Irregular in form as the appeal is in the pre­
sent casp, yet it shoultl lJe regarded as un appeal 
brought under sec. 44 of the Land Tax Act 1910-16, as 
regulated hr tllP Rules of Court made in 1918, and 
IIOt b~' the Regulations made by the Governor-General. 

The grounds of appeal, under sec. 44, as already set 
forth, 'lire that the taxpayer is not liable for the tax 
01' any 11art of it, or that the assessment is excessive. 
Tile Rules of Court require that the appellant shall. 
in his notice of appeal, specify his grounds of appeal. 
and in the ordinary ("ourse of procedure he would be 
confined to those grounds, but an Appeal Court has 
still in reserye the power to allow such amendments 
as are just. The objection taken by the Deputy Com­
missioner thus become8 a matter of form, and was 
("nrable by amendment in the Supreme Court of South 
Australia, and should now be treated as so cured. 
But this opinion may mislead unless I add It reference 
to the Act 1927 (No. 30)-Land Tax Assessment Act 
1910-27, sec. 44M (3)-" A taxpayer shall be limited 
"on the hearing of the appeal to the grounds stated 
"in his objection." But that proYision has no appli­
cation to the present case, which began by a notice 
of objection in June, 1917, before the Act was passed, 
and before the procedure under it was established. 

The apl1eal should he dismissed. 

DIXON, EVATT and McTIERNAN, JJ.-The tax­
payer, who is the respondent to the appeal, complains 
of the inclusion in its assessment for land tax for 
the financial year beginning 1st July, 1914, of a nUlll­
bel' of pastoral Ipases held from the Crown in South 
AUf\tralia. 

'l'he Land Tax Assessment Act 1910-1912 providpd 
that land tax should be levied and paid upon the un­
i111])rove<1 ynIne of all lands within the Commonwealth 
ownetl b~' taxpayers, and not exempt from taxation 
under thp Act; that it should be payable by the owner 
of land upon the taxable value of aU land owned by 
him and not so exempt; and that it should be charged 
on land as owned at noon on the 30th day of June 
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immediately preceding the financial year in and for 
which the tax is levied-secs. 10 (1), 11 (1) and 12. 

On 30th .June, 1914, the taxpayer held the pastoral 
l£'ase8 in question, but at that date they were ex­
cluded from liability to land tax by sec. 29, which 
vrovided that the owner of a leasehold estate under 
the laws of a State relating to the alienation or occu­
pation of Crown lands (not being a perpetual lease 
without revaluation, or a lease with a right of pur­
chase) should not be liable to assessment or taxation 
ill respect of the estate. This provision was, how­
ever, amended by the Land Tax Assessment Act 1914, 
which was assented to on 21st December, 1914. Sec­
tion 3 of that Act provided that sec. 29 of the Land 
~'ax Assessment Act 1910-1912 should be amended by 
the omission of the words following the reference to 
a perpetual lease, and by the insertion in their stead 
of other ,vords the effect of which was to exclude 
from the exemption given by sec. 29 most kinds of 
Crown lease and in particular pastoral leases. This 
exclusion from the exemption remained in operation 
until the finaneial year beginning 1st July, 1923, when 
it was euded by the Land Tax Assessment Act 1923. 
But the financial year as from which the exclusion 
took effect was not specified by the Land Tax Assess­
ment Act 1914 and in this appeal we are called upon 
to decide the question whether the exclusion operated 
for the financial year beginning on 1st July, 1914, so 
that the taxpayer would be liable for that financial 
year in respect of the pastoral leases which it held on 
30th June, 1914. 

In 1929 a decision was given by this Court to the 
pffect that Crown leases for tprms or-uncertain dura­
tion, resprving rpnts of indeterminate amounts, could 
not be taxed during the period when the exemption 
had been excluded, because the method prescribed by 
sec. 28 of the Assessment Act for computing the value 
('ould not be 'applied-Olark, Tait and 00. 1i. Federal 
r()mmi.~8ion('r of Land Tam, [1929] 43 C.TJ.R. 1, [1930] 
A.L.R. 1. 

In the following year, by the Land Tax Assessment 
Act 1930, spc. 28 was amended so as to supply It 

method of ('alculating the value of such leases, and 
thus remove the objection upon which the deciilion 
was founded. The matter is relevant to the present 
qupstion only because the amending Aet of 1930 con­
tains R provision showing that the Legislature under­
stood that the exclusion made by the Act of 1914 
from the exemption of Crown leases operated in re­
spect of the financial year beginning 1st July, 1914. 
Sub-section (2) of sec. 4 of the Act of 1930 provides 
that the amendment made in sec. 28 shall be deemed 
to have commenced on the date of the commencement 
of the Land Tax Assessment Act 1914, and shall apply 
to all assessments for the financial year beginning on 
the first day of July, 1914, and all subsequent years. 

Except for the evidence of legislative intention 
supplied by this provision, we should have felt little 
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doubt that the exclusion effected by the Act of 1914 
from the exemption conferred on Crown leases by sec. 
29 did not operate in respect of the financial year 
beginning 1st July, 1914. The conditions of liability 
to land tax for that financial year were fixed as on 
30th .June, 1914. Returns by taxpayers for the pur­
pose of the assessment a,nd levy of land tax for that 
year were due on 31st August, 1914. The financial 
year was half-way through when the amending Act 
was passed. It had been, as it still is, the genera I 
practice in amending taxation Assessment Acts to 
specify the first financial year to which the amend­
ments shall apply, particularly in the case of past or 
current financial years. Such a provision was con­
spicuously absent from the Land Tax Assessment Act 
1914. In these circumstances it appears to us that 
if the question now before us had come up for 
decision before the passing of the Act of 1930, or if it 
were now considered independently of that Act, there 
would be no foundation for an interpretation of the 
Act of 1914 which would produce a new liability fol' 
the financial year beginning 1st July, 1914, in respect 
of Crown leases held as at 30th June, 1914. Both 
presumption and reason would be against it. But 
sub-sec. (2) of sec. 4 of the Act of 1930 seems to he 
framed on the contrary view. It appears to assum(' 
that Crown leases falling within the decision in ('lark, 
Tait and 00.'8 Oa8e would have been taxable for the 
financial Year beginning 1st July, 1914, but for the 
considerations leading to that decision. It may be 
true that leases might conceivably exist which, while 
affected by those considerations, were never within the 
exemption given by sec. 29, leases with n right of 
rurchase--but grnnted with a term of uncertain dura­
tion 01' at rents to be fixed from time to time. ThiR 
poSSibility, one may be sure, is not the trne eXl11ana­
tion of the adoption by sec. 4 (2) of the A('t of 1!l30 
of the financial year beginning 1st July, 1914, as tlw 
commencing point of the -amendment, although, having 
regard to sec. 26 of the Land Tax Assessment Act 
1910-1912 and to the condition of sec. 27 (3) before 
it was amended by sec. 2 of the Act of 1914, that may 
be the first financial year in which sec. 28 ('ould apply 
to a Crown lease not covered by the exemption gh'('n 
by sec. 29 of the Assessment Act 1910-1912. Doubt­
less the true explanation is that, in drafting the Act 
of 1930, it was sUPPosed that the exclusion by thp 
Act of 1914 of Crown leases from the exemption took 
effect for the financial year beginning 1st July, 1914. 

But, in our opinion, the supposition ought not to 
lead us to give that effect to the Act of 1914. "An 
" Act of Parliament does not alter the law by merely 
"betraying an erroneous opinion of it "-Maxwell. 
Interpretation Of Statutes (6th ed.), p. 544: :md PCI' 

Lord Atkinson, Ot'monu Int1c8tment Oompanll v. Bctts. 
[1928] A.C. HB at p. 164. "Where the interpretation 
"of a statute is obscure or ambiguous or readily 
"capahle of more than one interprptation, light ma~' 

"he thrown on the trl1(' dew to be taken' of it by the 
"aim amI pl'oYi~ionl'l of a f<uhl'lequent statute "-PCI' 

LOI'Il .\tkill~OIl. ibid. In Oapc Bnll1dv Syndicate 
r. III/fllld RCfellltc (JolUmi.~J/i(mcrs, [1921] 2 K.B. 
-10::: tlt l)age H4, Lord Hterndale suid-" I quite 
" agree that suhsequpnt legislation, if it pro­
., ceed UPOll un erl'oneous construction of previous 
" legislutioll. ([lllnot alter thut previous legis­
" lation; hut if there he Imy ambiguity in the earlier 
"legislation, then the subsequent legislation may fix 
"Ul<' 111'(1)(>1' int('rpretution which is to he put upon 
., thl' l'arlil'l'." In reference to this statement, Lord 
Buclnnnster said, in OrmoJl/l 11!1:csimellt Oornpan.y v. 
Betts, [1928] A.C. 143 at 1). 156-" That is, in my 
"opinion, an accurate expression of the law, if by 
., • any ambiguity' is meant a phrast' fairly and 
.• equnll~' oven to divers meanings." But it is not per­
misl<i!Jle to construe nn unambiguous phrase in an 
Nlrlit'l' .\ct hr nn erroneous [lssUlnption of its effect 
contuilwd in a later Act which did not purport to alter 
or mnend the earlier .\ct-11C1' Lawrence. L.J., Port of 
Lom7rm .111t/tOrUlI v. CmlV1'1I I.~If1ntl ('ommi8.~ioncr.q, 

[Ill:!:!] 1 Ch. 446 [It p. 493. 
In thp present case the Aet of 1930 did not intend 

to amend the .\ct of 1014. It was not eoncerned with 
it, and wnK dpaling with n matter unconnected with 
tlw (ll1('stion for what financial ypar the amendments 
made by the Act of 1914 fin.;t took ('ffcet. On thnt 
question it (lid no more than lU'oceed upon an assnmp­
tion. It \I'll;; It qucstion deIlt']Hling. not Oil an 
flmbiguouH wOl'(l or phrase, hut. on tIlt' [I bsence from 
the Act of Hl14 of anr express statemcnt of the finfln­
('inl ~'(,Hr fil'~t to be affcC'ted. The ordinary rules of 
illterprptntion supplied the deficiency. nnd, in our 
ol'iniGn, 1lI<l(1t' it denr, that the nmendmellts firRt 
npplied, llot j 0 the finanC'ial ~-en l' thpn current, fo)' 
which the lam1 tax Hn bilities had [Ice-rued nearly six 
month" hl'fol'l'. I.ut to tllt' then next Pll~uill~ fillnnC'ial 
real'. 

In our opinion, the taxpayer is not liahle to assess­
ment for Inud tax for the financial year beginning lst 
.July, 101-1, in respect of pastoral leafles from the 
Crown which it heJa on ~Oth JUll{', lIl14. 

.\ngus Pal'fol()l1s .• T., who heard the taxpayer's appeal 
til the Supl'l'me Court of South AURtrHlia, Hdopted the 
snme view as we have expressed, and gave effect to it 
h~' the Ordf'l' from which the Depnty Commissioner of 
Taxation now HPlleals. 

It is conjpnded that it wa,.; not open to the learned 
.lndgp to do HO, because tlH' ground relied upon was 
110t tnl,en ll~' the taxl1ayel' in his notice of objection 
to the amended ai'o\fo\eRsm('nt by whieh the pastoral 
I .. asp~ ,,"prp hrought nnder tax for the finanCial year 
hpgil1nin~ 1st .July. 1!1l4. It allpenrs that the tax-
payer's nsseRsment for that financial year was made 
011 14th .Tuly, 1!l15. hut did not include the pastoral 
It'ases. 'l'hese wprp included by an amendment of 
which the t[lXP:l~'l'l' WIlS notified on 23rd May, 1917. 
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Within thirty days the taxpayer objected "to th~ 
" assessment of land tax ... ('ontnilwd in tlw llotil'f' 
"of assessment ,. of that date, llIul gnY!~ aR thf' l'enSOIl 
that the tlepnrtmental yaluations of the pnRtoral lease!'; 
were ex('essiYe, and claimed that thf' ass(,HKment Rhoul(l 
be OIl a taxable ha lance of £ - ("<ie). '1'he objection 
waR di~nllow('<l hy llotie(' dat<'fl 2nd February, 191R. 
and the taxpnyel' within thirty tln;vs rf'fluestetl that 
the objection should be treated as nn appenl antI 
trnnsmitted to the Supreme Court of South AUHtrnlia. 
'l'he tmusmission was withheld pending. 110 doubt. thp 
solution of the many difficulties att('l1(ling the taxatioll 
of Crown leaseholds. At length. on 19th .Tune, I!lHi'i, 
the tmusmiHsiOIl was made. The procedure followe<1 
clause 40 of the Laud Tax Regulatiolls 1912-1916 (S.H. 
1912. No. 141. as amended by S.H. 1913, No. a:n, mul 
SoH. 1914, No. 5). That clause was expressed to gin' 
to a taxpayer who, although Ilissatisfie<1 with a laull 
tax asse""ment. \lid not desire to appeal to the Court. 
a right to lo!lgp objections to it with the Commissioner, 
anll then, if he was dissatisfied with the Commii<­
I"iollel"~ depision upOn his objection. to require that 
the ohjections be treated as an appeal, ana trnm;­
mittf'd to the Court. Clauses 32 to 39 of the samp 
Uf'gnla tions provided the proeedure for a flirect apPf'nl 
Hg'Hinl'<t an assessment by a form of notice fltating 
rf'a!'on;;;. Thf' procedure for lnnd tnx Ilppeals is I1tHY 

regulated by secs. 44 to 44M of the Laml '1'ax Asse~~­
lllent Act 1910-1934, provisions which WNe intl'oduCNl 
by Act No. 30 of 1927, and f'lUperseded thp Regulations. 
1'he Regulations are recognil"ed hy sec. 24 of that Act. 
which seemf; to imply that theJ' ;;hall not operate in 
relation to fresh appeals, rathf'!' than to "repenl" 
thpm or to repeal P1'O tanto tl1<' pmyer I11Hlpr which 
they were madf'. It may be that RPI'. 11 of the Act;;; 
Illterprptation Act 1904-1932, 01' sec. 8 of the Af'ts 
Intpl'pretation Act 1901-]!lil2. prf'serves rights nnder 
l'('gulationR ahrogated hy statute. but thi;; i~ 1I0t clear. 
"We a Rsume. howe,'er. that. in I'f'latiolr to vending 
matters. the RPglllations 10Rt nOllp of tllf' foree thf''' 
pO~Ressed. . 

What force they did POSf;PRR was a problpm tllnt 
remained 11l180lved when tllf'Y wel'e supersede(L 
Section 46 of the Land Tax Assessment Act 1910-1!lHl 
conferred Ul10n the JusticeI' of the High ('ol1rt a powpr 
to make Rules of Court for regulating the practicp 
IlUd proeedure in relation to appeals against assess­
ments. It would appeal' at first sight that thp exist­
ence of this pow pr must excludp the application to 
the same mattf'r of the genernl power conferred upon 
the Executive b~' ;;;er. 74 to make regulations not in­
consistent with the Act. prescribing all matters whic'h 
by the Act are required or permitted to be prescribe(l. 
or which are necessary or convenient to hp prp!';cribf'fl 
for gjying effect tD the Act. Rut sec. 44. which giveR 
to the taxpayer the right of appeal, imposes the con­
dition that he sl1a11 appeal "within the prescribed 
"timp." Section !) of the Acts Interpretation Act 
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11)04-1932 proYides that in any Art, unles!'; the contrary 
intention HPJ)Pfll'R, "prPRel'ihe(\ ,. Illf'ans preRcribed br 
the .\n or b~' thf' regulntiollH lIIHlf'r thp Af't. Pel'-
11:\]1"; Unlps of ('onrt ma~' Rllti~f~" the (lpR('ril1tioll 
•. regula tion;;;" in this definition. 

Rut we think that thp Ipttpl' view is that sec. 44 
awl S('(·. 74 ("ombinf'd to pmJlo\\'Pl' the ExecutiYe to fix 
h~- rpgulatiolls the time within wlli('h the appeal might 
hf' hrought. Bules of Cou!'t \YP!'{' not m:l(le. it seemR, 
until ]!l18, wllPn S.n. No. 52 of 1!l18 iutroduced Order 
J.L\" :':PC'. 1 of which aPl.\ic!l, we think, to lawl tnx 
aJl!l('al~ in all Courts. It mar he that, in defnlllt of 
Itules of Court. it was ,. com-enient " within the mpan­
illg of RCf'. 74 to l1re;;(,I'ihe the full ]lrocedure on al)peaL 
hut it i;.; (liffieult to l'iullPose that two authorities were 
lI1PHnt to }lOSSP;;;; Hllll expreise coneul'rf'lItly two "in­
!lppe\l(lent 110\yer8 of equal strength to regulate the 
Hamp mutter. The power of regulnting' Hppenls genpr­
nlly undpr se(·. 74 eould bp at hpst ad interim pending 
tllf' making of Rulps of Court. If rlauses 33 to 39 
ever wel'(, YHlhl, we think they cem;ed to 011e1'l1te when 
KR. No. 52 of 191R was made. 'l'he contention that 
the tax]la~-er ('ould not l'pl,\' upon the freedom of the 
l'nHtol'H1 ]('a8e" from liability to land tax for the finau­
eial rp'll' hpginning 1st .July. 1!l1-!' waR baRed upon 
elauf;e ::8. This clause 11l'0yided that the ap11ellllnt 
should 1)(' l'e,:t!'icterI 011 the hearing of nn~' appeal to 
the grounds "tated in the HOtiCp of allllenl. '1'he clauHl' 
!lops not in tPl'mR apply to llroceeding" under C'lause 
40. In those proceedings there is no notic'e of appeal. 
It if; (111)" hy making an imp1ication in clause 40 that 
!'InURe ::8 Cflll he incol'poratp!1. There is. in OUI' 
opinion. 110 warrnnt for maldng ,:ucll an implication. 
(,lansf' 40 itsplf was 111'011HhJ~' \'nJid hecause it does 
1I0t intel'ft'!'f' with the pl'oeedul'e after the imltitution 
of all apJlpnl. The powpr of thf' I'~xpcutiye to make 
l'('gulntiolls ,YOl1l!I extend to giving a right to carry 
ill oiljf'!-ti011H to thp asseS"lllPl1t amI to pl'oYitling that 
n taxpayer who does RO ~hall 11.1\'e thirty days after 
tlw !leeision to appeal. The Rules of Court apl1ear 
to fix the same timc. Rule 1 SI1E'nl;:s of the" decision 
" of tllP Commissioner." 

!,prha]JR, ill stl'ietneRs, the taxpayer should have 
givcn noti<:p of motion, aR well <1" requiring the 
COlllmissiOl!('r to treat the objection as an appeal. 
That 110illt was not taken and, if it had been, 
it roul!l ha\'p been eUl'ed under the Ilon-C'omplianee 
p1'o\,isiol1,. of the Rules of Court. But. in our 
opinion. clause 38 had no force, at any rate after 
S.R. No. 52 of 1918. and neyer did apply to pl'oreed­
iugs umler clause 40 of the Regulations. 

'I'he objeetion in fact taken \"as to the assessment, 
HmI there was nothing except the diseretion of thp 
C011l't hefo!'f' which it came aR an appeal to restriet 
the Hppellant to the" reason" gh'en in support of the 
ohjeetioll. We do not see how the fact that in see. 44 
of the IJand Tax Assessment Aet 1910-1916, which 
('ontinueR to HpplJ' to this case as a resnlt of Rf'e. 8 
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of the Acts Interpretation ~~ct 1901-1932, two gronnd;;; South Wales, it appeared that the applicant, Norman 
of appeal al'e ('xpres~ly meutioIlP(I, operatps to restrict 
the pow(,1' of the Court to allow thl' npppllant to J'pl~' 

OH OIW of thl'lll, :t Ithollgh, ill ,dying till' notice of 
HjlV('Hl, IlP m('lltiolH'(1 the oth!,!' of them only, 

]n our opinion it was Ojll'll to ~\ngas ParNon~, .T., 
\q (,lltpl'tnill the ground of HPllPnl ujlon whidl the tax­
vaJ'cr ~ue('l'l'ded, 'lIld IliH IIOllOll!"S order waN rightly 
lllil<Ie, 

We think that tlw aPlleal ~houl<l hp dismissl'(l, ",itIt 

I ;4olicitoI'Ii-For tll(' appellant, b'isller, l'o",c]'~. Jpf' 
fl'il''; allll Brebner, agentH for W, If. ~harwood, COlll-
1ll001Wl'alth Cl'OWll Solicitor: for th(, l'PspoJ1(ll'nt, 
:\'ormall 'Yate!'llousl', ChaIlllulIl amI Jolmston,] 

I,'eLL COURT - (IJatham, C,.L 
Hil'h, Dixon, Eyntt awl 

)[cTiernall, .T.T,) 
(Sydney,) 

Xov, :10, D('(', 1:1, 
1930, 

COMMERCIAL BANKING CO. OF SYDNEY 
LTD. v. BUCKNELL, 

l'J'alCtice-lliph U(JII)'t~/lIt('/'l()cllt())'!J ordcr of HIIJlrClllc 
('ollrt-ct[Jpli(;((tioll fo)' 1('11 rc tf) (ljl}!ca/ tl1Cl'f'frolJl­
f)i8action of ('Olll't-IIUIi(,(ltiOI1 ot 1I111/t1'J'8 )'e/c'l'ant 
to gltl'h aJlJllicatiol1- Distinl'fioll Ilctll'('(,1I lear(' to 
lI]JlIClll (flirT ,~peti(11 lcave to ((/IPcal-JlldieiaJ'!I Act 
1!103-1!);H, 8CI'S, 35 (1) (11) (b),:m (~) (e), 

Although ill applicatioll~ fol' ~]l('('ial lea \,p to aplleal 
11IHkr SPCtiOll g:l (1) (/1) of the .Tu(lidHr~' Act 1!l0:1-
10:34, "pedal dl'('\lIll~tallcP~ lllu~t exif't to j\l"tif~' graut­
ing leave, ill tl1(' ease of flPlIlientiolls for leuvp to all]JPH \ 
from interlocutory orders 1I1)(lpl' f'ection ;lfj (1) tlwl'('of, 
nIP ('xi"tl'Il('l' of Slll'einl ("1'( 1ll\l"tnl1(;(,~ i~ not I1PCPSSHr,'" 
to justify Ipan', hut Huell \PHye will Ilot Iw gral1t('<\ 
:I,' of course wHhotlt ('ollsidpl'ntioll of thp l1:1t11l'(' HJl(1 
<"i \'('nmst,lllces 0[' t\1(' l':Il'ti('nln l' eHSP, 

:\luttel''; relevant upon all npplicntioll fo\' lea "l' to 
:l]lP(>Hl from nn intpl'lo('uto1',V Ol'(\('l' iw1ieated, 

]11 an applkaHoll for Ipan, to appeal, under ;;ection 
:::5 (1), from nll int('l'loentor)" 01'(1(>1', yiz .. a jtHlg-Il1C'ut 
of the b'ull Court of thp H11)1rp1Iw ('ourt of Xew Honth 
Wal('f' rIirpctin" :1 npw trial. it ap]lparpll thnt th(' 
plaintiff in an n<'iion fo1' £2~7~ WHR nOllRuitefl, Oil tlIP 
,gTound that thp elainl \\'a~ balTf'(1 hy th!' ;4tntntf' of 
Limitn ti()!l~, Tll(> Fnll ('ourt on aV]!P:!1 hp](1 thnt 
lherp WH~ n Ruilieient ad;:nowh'(lgm(,llt to take tlw 
('aRe ont of tllP "tntntp, amI orrll'rp(l a IH'\\' triaJ.-

Held that", as the order rC'al1y dptel'lllillPd tll<' matt!'l' 
ill eOlltro,'prR~-, :1ll<1 tItp nllloilllt iIn'olyp(1 wns Illflrp 
than D100, IPHY(' to apveal "llOnlrl hp ,gr;llltpc1, UPOIl HIP 
('ondition that, if the n]lpenl ,.:honl<l h(' (lismisR('(l. jIHI;:­
nwnt "houl(l hp (,lltpred for tll(> plaintiff for thl' aIl10unt 
dnimp(l. 

Th(' IlllrllO~p of spction ::;,; (1) (/)) and of R('('(ion :::n 
(2) (~,) of tile Act is to ('stnhlish the IIri11l1i facil' rul(' 
that JlHl,gmPlltN :nul ordp1's, to whiph t11o,,1' NPC'tioll~ 
nppl~', ;:llOUlc1 liot lip snhjP<'t to np]lpal to the High 
~ourt, awl to, empower thp COUl't to malw PX('P]JtiOllS 
I,ll sn('h pHl'hcn]H!' cases as allVPHr to it to POSSPSN 
t('a t nl'(,s lllll king thplIl "]lecia!. 

_\l'PLIC_\'l'ION for leave to appeal. 
In an application for l(,Hve to appeal from a judg­

ment of tIlt' Ful! Court of the SUIH'eme Court of New 

Charles Buelmell; 11:1(1 ol.ltained an advance on over­
(l1'nft frolll the' COlllllll'l'cial U'llIking Co, of Sydn('y 
Ltel, ill tllP allloullt of f~27~ liJs, III <In action brought 
ill t11<' ;4u}ll'eme Court, ,md trip(] l.lefol'p Milner Stephell, 
,f .. all(] n jury. the Ha nk Rought to recon'r thi~ amount, 
,yitll intere~t. TIll' (kf(,lll1flllt ]llem1NI, inte)' alia, that 
tlw a1!pgpd (,HIIS!' of action r1i<] Hot aeC'l'u(' within six 
-,"pars hefol'(' tllp adion was brought, and the Bank 
jOilWd ii'SIH' (Ill thi" plea, On this is~ue the Bank 
/(olHler('<1 11 ]Ptl PI' h)" the appl icant as an acknowledg-
1ll!'lIt of tl1<' (h'ht ~utfident to takl' tllP ease out of 
tIt!' ;4tatnt!' of l.illlitn ~;OI1"" '1'11(' letter was in the 
following term":-

"I have to atlmowledg!' the' rpceipt of your letter 
of tIll' ~th l\'oH'UllJer last, ] 1'PllH'lllbel' my interview 
with YOl1r lall' (:('11('1'111 lHHllllg('r 11 few months ago, 
,,"ItPII it wa~ ]Jut hpfol'P Ill(' hy llim that I should par 
,mu £500 ill ca"h ill r('tiuc'tiOlI of my lialJility to your 
Hallk , , , alll] at till' S:ll1lP timp ,dyp ~'OU a promissory 
1l0tl' for a fUl'tlll'r £iJOO in full liqui(lation of the dellt, 
'I'() tllil" lll'ojlo~ition ] Ileithpl' diHspllte<l nOl' agreed m', 
llIHlpr til(' ]lp('uliar dn'ulllsta U('PS of tllP mattpl' having 
heen ill a\)('\'all(,p for near\y "<'Y('1l ,'em's, I c()llsiderpd 
tllat ~"()nr hill1k \voultJ rnakp HO fni,ther claim beyond 
tl!p £~()OO that 1 lUHl alrear1~' ]lni(1. '" For thi~ rpa;;:oll 
1 "boultl Ill' :llJ~oIY('rl from :mr furthl'l' payment." 

:\lilner ~tpJlil(,II, ,T., wa" of opinion at th(' trial that 
this lptter was not f<nfileient to tnke the ense out of 
till' Statute of Limitation", all<l grant~'d a nOllsuit, 

'rhe plaintiff all]l('uletl Ily way of IlOtil'l' of motioll 
to tll!' Ful! COll1't of thp ~UIl1'pmp Court. and the l!'ull 
('Olll't orrlPl'P(1 a Ill"Y trin!. The !lpfelldant a]lplied to 
the HiI'll Court for Ipa yp to apppnl, on thl' ;':l'ounds 
that tlw Full ('ourt was in PI'l'or in holllillg' that the 
\eUpr COllNtitUtp(j all ncknowlpdgment of thp debt ~ufii~ 

('ie-nt to tak(~ the caFP out of the ~tatutp of Limit:ltion~, 
'lIld in nlljll,Yillg to the l(~tter the [Irintivle of con~ 

><t l'uetion of ascprtaining, fil'Ht, if nlP1'e was an ndmi~­
~iOll of th(' (Iellt: and se(,Olldl~', if Illl)' ,yor<1s pxi~tp(l 

inconf'istplIt winl thp promise to l):l~' thl'rl'h~' impli(~(1. 
J[ot).fll/(/II, 1\'(', (\yith him 11'1'8(,11,.), for the applicant, 

ell r, /ldv, vult, 

LA'rH.\.)l, ('"f.-This b nil :I]lplicHtion for Ipllnl 
to :lPIWHI from an InterloC'utol'~" ol'l1pl', 'rhe plain­
t if!' (,laimed £:!27~ 15s, find intNe"t, The plaintiff 
"':I" llonsuitet!, the learned trial .Tnrlge ilol(ling that the 
daim was bal'l'ed h~' ill(' ~tfltnt(' of Limitations. 'rill' 
pl:lintiff llj)]waipfl, al1fl t11p Full Conrt, holding that 
II1Prp was a f<ufilcient HclmO\ylprlgment to takp the ca~p 
out of tlw stn tute, ordere<l a fiC'W trial. '\'l1e result, 
ilt tl1<' eirCulll"tnlle(>s of this case, is tllnt the plaintiff 
Iilll><t ~IH'('(,('ll nj)ol1 I"he IIp\\, trial which has bepl1 
01'(1('1'('(1. Thus tl1(' intprln(ut()]'~' 0]'(1('1' refilly d{~tpr-

1Il;1ll';'; tIt!' C'()lltl'OYPT'~Y b('t\\'PPll the parties, as the only 
(]!'f<'IlC'P to the claim (]pp(,I](1" nfl'On til(' Statute of 
I.imitatiollS, '1'il(' o1'(]pr i:,; It jndgment givPI1 in respect 
of a sum amounting to tl1P value of £300, and an 
appeal may he hrought to this COU1't b~' Ipftvp of the 
Supreme Court or of this Court-Judiciary Act 1903-
1934, :"ec, 3fj (1) (a) (1), This Court takes this 


